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Lieberman - direct 
DIRECT EXAMINATION 
BY MR. GARMANSKY: (Cont.) 
Q Not of each particular session, but an overall 
training that was given to the new investors consisted of 


wholesale and retail? | 


A No, we didn't make that distinction at the ag 


training. Selling was selling, closing was closing, 
prospecting was prospecting for customers and/or franchisees, 
we didn't make that distinction; however, later on in the 


program, prior to the start of the pilot program, we had 


retail schools which were only to get customers. 

Q NOw, concerning the training sessions, was 
prospecting discussed at the executive board meeting? 

A The fact that prospecting would be in the 
training session was told-- wa: discussed, yes. There was 
no objection that I can remember whatsoever to prospecting 
being there. 

Q Thank you. Now, Mr. Lieberman, could you 
Please describe what techuiiques were taught to new investors 
at the training session to recruit others into Galaxy? 

NI Weil, as we mentioned, prospecting was taught. 
There were different types of prospecting. Cold canvas, 
ads, approaching people in the street, friends, relatives, 


business associates in whatever the person was doing full 


Lieberman - direct 


Q Could you nleras se] us u ye new Investces 
were instructed to say to nrospents or 
GSOIDEL: . Obfect ton. 
in evidence. 
GARMALUSKY ; 
COURT: Thea 
Lieberman, were new “1vestors 
to approaching strangers on the street? 
A They were. 
Q hat were they instructs13 
A hey were tnstructe? to Untrodice thems 


to tell the individual as little as possible about the 


business and to try to ret then to an Opportunity Meet 


or someplace where they coli inv ti te - penerally 
was an «Opportunity Meetine, somenlac: where they hac 
to be able to explain the 

Obviously, Tt couldnt be out on tne atreet. 

Yas anything -- strike that. 

Were new investors ‘natructed to say anything 
concerning mon2y or financia?) corerturitttes when they met 
prospects? 

“ane €O Ob vect. 


We are not concerned with ww! have been taught, 


sax ne son aatestnaaaet ae 
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we are concerned with what may have been done on the street. 
If any clients stand charged with having done anything, they 
are not being charged with having attended or listened to a 
lecture. 

They are supposedly being charged with having 
committed fraud out on the street or themselves having 
committed fraud in speaking to people. 

We are not concerned with what was taught then, 
4f anything, but what was actually done. 

I move to strike this.line of questioning. 

THE COURT: I would take it that the object 

of this testimony would be to show a course of conduct 
which began on the street and ended up with something 
being done; 

MR. GOIDEL: Your Honor, we are faced with this | 

problem. I have listened and I have read concerning 
a lot of conversations, and nowhere does anyone 
identify who received the information, who gave the 
information has not been identified. 


Frankly, I am working in a vacuums. 


THE COURT: Mr. Goldel, you are jumping ahead 


a little bit because what you are really doing, as I 
see it, is, in effect, previewing your summation 


4n which you will endeavor to persuade the Court that 


Lleberman - direct 
the Commission has failed to prove a case. 

We don't want to get these things confused. 
Certainly, the quality of an act, if there eventually 
is an act, is determined by the entire context in 
which it occurred. 

If your point is we have all contex* and no act, 
that 1s something you can try to persuade me later on-- 

MR. GOIDEL: I go beyond that. It is not only 
that we have context and no act, but we don't even 
know who is saying what to whom. 

I think it 1s incumbent at least, in order 
to allow me to understand what is being said, that 
they Hlentify, to as great a degree as possible, the 
person who made the statement --= 

THE COURT: All right. As I told you originall 
I am sitting here without a jury and I am taking 
evidence largely a sk belief, if not the hope, that 
a connection will become apparent. 

za have just demonstrated, or thougl:it I did, 


that I view the need for surrounding context to 


explain or characterize the quality of acts if acts 


do occur. 
And, moreover, the way this case is presented 


in the pleadings it is in effect presented as a 
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sort of scheme in which there are many partipants, 
each playing a role. 

NOw, that's the presentation of it. Whether 
the proof will eventually support the need for 
injunctive relief agains your clients is something 
else again. It will depend on whether the Court is 
persuaded that they were knowledgee::'}y part of an on- 
going scheme to do something which the law forbade, 
and whether under all the circumstances, including 
that of propensity to commit future acts or engage 
in a future participation of similar schemes, that's 
what this list is all about. 

I would have to be persuaded by the preponderan 
of the evidence, a fair preponderance of the evidence 
that the Cometaeton has made a case. | 

If 1t has not then you win. 

MR. GOIDEL: Thank you, Judge. 

MR. GARMANSKY : I would withdraw the previous 
question, your Honor. 


BY MR. GARMANSKY: 


Q Mr. Lieberman, was there anything else that 


was instructions to the new investors concerning pros- 
pecting? 


A Well, the real thing, the most important thing | 
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that we tried to ret to then was not to go into detail 
standing on the street corner or wherever they met these 
people, and thst to trv to attemnt to -t these people to 
-& more organized settinr for the explinatiorn of the program. 

0 A more orranized settin , vou ovan the 
Opportunity Meetinrs? 

A That was one method, ye3. 

Q Were these new !nvestors instructed to disclose 
to prospects there was an investnent theetved? 

A Were they instructed to disclose that there 
was an investment? No, they were not instructed to d‘sclose 
that there was an investment. 

THE COURT: “ould it be fair to say that the 
technique was to say sonethine to tho. which would 
excite their active curiosity? 

THE WITNESS: Tnat's exactly it, your Fonor. 

GARMANSKY: 

a) How, ‘ir. Livberman —- 

THE COURT: rxeuse me for just a moment. 

Usually in borne of olding o1t an expectatio,, 
or anticipation that : :lan of makine money, large 
amounts of money would he -- 


THE WITNESS: “© Large amounts of money -- as 


amatter of &ct, they vere instrieted net to say, 


Lieberman - direct 

"How would you like to earn a million dollars?’ 

THE COURT: I understand that. But something 
which held out the prospect -- 

THE WITNESS: I believe the technique went 
"Are you earning enough money rieht now?" Who's 
going to say that they are earning enough money. 

"Well, would you like to have an opportunity 


to see a business where you could earn perhaps what 


you are worth rather than what somebody else thinks 


you are worth?" 
THE COURT: I see. 


(continued next page.) 
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Q Mr. Lieberman, were the new investors instruct 
at training sessions to bring guests to the dponriehiey 
Meetings? 

A Yes. 

4 What were they instructed concerning this 

aspect? 

A Pirst of,all, they were told to pick u up the as 
I am not sure I understand, what a0 you moan by what they 
‘were instructed concerning bringing quests? 

@ Did the instructors tell the new investors 


that in order for Galaxy to grow that prospects had to he 


A Yes. 
ae Mr. Lieberman, what is the purpose of what 
a you mentioned not to give any detail to the new prorpect on 


the street, was that discussed at executive hoard meetings? 


brought into the Opportunity Meetings? ) 


A I don't believe it was discussed ~~ that — 
ticular thing was discussed at executive board meetings, 

Q Mr. Lieberman, could you tell us what the 
purpose for this instruction to the new investors not to 
give a lot of detail to the new prospect on the street? 

a Well, they were told that <- firet of all, 
without some method of being able to write sewn the busi- 
ness plan, it would he very confusing and it would be 


4 
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ridiculous trying ‘to do that on the street. 

Secondly, they might spend a great deal of 
time with one individual on the street and that certainly 
wouldn't help them in their business. 

As I said, we wanted to get them into a 
more organized setting where speakers who prepared the pro- 
gram didn't have to read it, knew it by memory, could put 
the program on the board in a more organized manner. 


Also, at the Opportunity Meetings there was 


the feeling that the prospec: would understand there were 
other individuals who were interested, it wasn't just he 
alone being approached by one person who he had no cre~ 
dentials oa. They could see an office, they could see a 
warehouse, they could see something theres they could see 
a company. 

Q This prepared program you talked about, that 
was done by management, was it not? 


A No. 


Q Prepared presentation for Opportunity Meetings 
was prepared by management? 

A Prepared by management. You said done by 
hanaysment. 

Q I am sorry, it was prepared, written and pre- 


pared by management? 


Lieberman-direct 


That's correct. 


Ian't is also a fact that management controlled 


what was being said at Opportunity Meetings at all times? 


MR. GOIDEL: Your Wonor, I would like this 
witness to define what he understands "management" 
to mean. 

THE COURT: Let's have, Mr. Lieberman, you 


define management as persons involved. In other words, 


you are really saying that management wrote the 
script. 
THE WITNESS: Right. 


THE COURT: Who were the authors? 


THE WITNESS: The authors of the Opportunity 
Meeting was myself and Kenneth Rosenthal. The 
original one. The amendments that came in were also 
authored by myself, Kenneth Rosenthal, when he was 
present, Charles Horowitz, Steven Roth to some 


extent, not very much and Bruce Katz. 


(Continued on next page.) 


Lieberman-direct 
THE COURT: Continue, please. 

A The other members of the executive board had 
nothing to do whatsoever the presentations of the scripts 
as we have defined the term. Your Honor, that definition 
of managument is only pertinent to what we are talking 
about nowy we are discussing the Opportunity Meeting. 

THE COURT: I understand that. We are talking 
about the script for the Opportunity Meeting. 

THE WITNESS: That's correct. 

THE COURT: Go ahead, Mr. Garmansky. 

MR. GARMANSKY: Thank you, your Honor. 


Q Mr. Lieberman, were the investors taught any- 


thing concerning their attitude at the Opportunity Meetings? 


A Yes. They weretold in training sessions to 
be enthusiastic, to applaud the speakers who came ap because, 
after all, we felt that speakers were taking a great burden 
of doing a lot of work for them by not making them go throug 
the presentation before each one of these individuals. In 
effect, they were working for them. 

They were told to lai jh at jodes. Just to 

generally be enthusiastic. 

Q Were the new investors told to look and act 
successful? 


A 
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Q Mr. Lieberman, what you were just teatifying 


to soncerning the training sessions, were these instructions 


to new investors given with regularity throughout the exist~ | 


ence of Galaxy? 


A To the best of my knowledge they were. I was 


not at every training seesion, but that was the original 
Plan that was = that I wrote up and submitted that these 
instructions be carried through, yes. With certain amend~ 
ments or deletions or additions, that is. 

THE COURT: Let me ask something, Mr. 
Garmansky, is there a script so called in evidence 
already? 

MR. GARMANSKY: A script concerning what, your 
HOnor, the training sessions? 

THE COURT: Yes. 

MR. GARWANSKY: No, I don't believe 30. 

THE COURT: Or the content of the training 
session. 

MR. GARMANSKY: The soript in evidence concerns 
the Opportunity Meetings and the rules and regulations 
of Galaxy. 

THE COUMT: All right. There is nothing in 
writning, in other words, such as Mr. Lieberman said 
he and Mr. Rosenthal wrote the script. I thought 


perhaps you had some draft material or something of 


| 
| 
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that nature. I remember seein« sone original -=- it 
looked like an amendee draft document, 

MR. GARMANSKY: May I have a second? Somethin 
that was marked -- 

THE COURT: Is that in evidence? 

MR. GARMANSKY: Yes, this is on the Opportunit 
Meetings. This is the prepared seript. 

THE COURT: That is the prepared script? 

MR. GARMANSKY: It is, 


THE COURT: Isn't that what we are talking 


ing sessions, your Honor. 


about? 
MR. GARMANSKY: We are talking about the train 


THE COURT: I understand we are talking about 
the training sessions, but my »voint is, would it be 
correct to say that the content of training sessions 
is reflected in what i$ said there, that is what they 
were told to pene say? Noa? 

MR. GARMANSKY: No. These scripts, your Honor, 
were the speeches that the speakers yave at Oppottunl 
Meetings. 

THE COURT: But the behavior of those in 
attendance is what you are talking about? 


MR. GARMANSKY: That's correct, what they were 


instructed to do. 
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THE COURT: That is not formalized in any 
kind of instruction sheet? 
MAR. GARMANSKY: If your Honor will give us 
one moment. 
(Pause) 
(Mr. Padilla is now present) 
MR. GOIDEL: Your Honor, during the break, may | 
I take a look at those hooks sitting there, the finan 
cial records? 
THE COURT: Which are those? 
MR. GARMANSKY: If you wish your lHonor, I will 
identify them now. I have brought with me a cash 
disbursementa, cash receipts journal of Galaxy Foods 


Inc. for the periods of Septenber '71 until Aucqust 


| 


*73. I have also brought in the posting ledger, it 
is the general ledger with different accounts that 
were used as the posting book. 

THE COURT: May Mr. Goidel have an opportunity 
during a recess to examine them? 


MR. GARMANSKY: Certainly, your Honor, 


cerning the trainins sessions and we will now Jo 


Over this with the witness concerning this document. 


| 
| 
| 
| 
| 
| 
Honor does have a Xerox copy, it is six pages con- | 
| 
| 
i 
| 
| 
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THE COURT: Well, what I would hope would be, 
to the extent that there is anything written up which 


adequately presents what went on, it would save a lo 


of transcript and abt of time to put the exhibit in, 
if it can be properly identified, 

MR. GARMANSKY: Thank you, your Honor. 

THE COURT: I can read that as well as I can 
read transcripts. 

MR. GARMANSKY: This is in a general outline 


form, though. There cre no speeches as the -- 


THE COURT: JT understand. It may not be 
adequate but why don't you show it to the witness to 
see if he can identify it? 

MR. GARMANSKY: All right. 


THE COURT: Have it marked for identification. 


identification as plaintiff's exhibit 12. 
THE CLERK: Yes. 6-page document marked for 
identifieation as plaintiff's exhibit number 12. 


(So marked.) 


DIRECT EXAMINATION 
BY MR. GARMANSKY: (Cont.) 
Q Mr. Lieberman, do you recognize what has been 


marked as plaintiff's exhibit 127 


MR. GARMANSKY: I'd like to mark this for 
| 
| 
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Yes, I recognize it. 
Did you prepare plaintiff's exhibit 12> 
A No, I did not. 
Q Did you prepare any part of plaintiff's 
exhibit 12? 


A Yes, I did. 


Q Please tell us what parts of Plaintiff's 


exhibit 12 you prepared? 


A I prepared pages 1 and 2. 


Q Ace you familiar with -- 


A I did not prepare page 3. I did not prepare 


| 
| 
| 
| 
| 
| 
| 


page 4. I did not prepare page 5. I did not prepare page é.| 
Q In other words, Mr. Lieberman, you only pre. 
pared pages 1 and 2? 
A That's correct. 


THE COURT: It is a 6-page outline? 


MR. GARMANSKY: It is a 6~page outline, your 


Q Mr. Lieberman, have you seen pages -- have you 
ever seen pages 2 to 6 prior to today? 
A Yes, I did. 


Q When for the first time? 


A A few days ago, during a pretrial examination, 


in the offices of the Securities and Exchange Commission. 


| 
| 
| 
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Q Mr. Lieberman, did mone else, to your know- 
ledge, write any training manuals in Galaxy, other than 
yourself? 

MR. GOIDEL: Excuse me for interrupting. your 

Honor, Mr. Lieberman has just made mention of the 

fact that there was a pretrial examination a few days | 

ago. 
COURT: Perhaps he means an interview. 


GARMANSKY: That's what this meant, your 


COURT: He means an interview. 

GOIDEL: Were minutes taken of that? 

LERNER: Is this voir dire? 

GARMANSKY: What does Mr. Goidel want, 
your Honor? 

MR. GOIDEL: It is my understanding that in 
any pretrial proceedings of any type minutes are to 
be taken of the witnesses to be questioned, that all 
parties are to be notified. 


MR. GARMANSKY: It was not a deposition, your 


MR. GOIDEL: It was not a deposition? 


MR. GARMANSKY: No. 
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THE COURT: I said, although it was referred 


to I think as a pretrial meeting or something of that 


nature, it was an interview in preparation for his 


| 
testimony here, I take it. | 
| 


’ 


MR. GOTIDEL: If minutes, your Honor, were taken 
I'm placing the Securities and Exchange Commission on 
notice that for my cross-examination I may want thoage | 


minutes produced. 


THE COURT: Well, that raises the basic 
question about the privilege of a lawyer's work pro- 
duct. Doesn't it? 

MR. GOIDE: He is a party. He is an adversary, 
in any proceeding involving them, and it goes to the | 
question of credibility, preparedness for teatimony 
and so forth. 

I have the right to use any document prepared 
in the course of litigation by any adversary. 

MR. GARMANSKY: Your Honor, that is totally 
not true. 

MR. GOIDEL: To develop the cross~examination 
of another party defendant. 

THE COURT: Well now, you are not cetting this 
mixed up with a criminal case, are you? 


MR. GOIDEL: No sir, I am not. 


379 
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He acknowledyes that he made a stitement sore- 
where and that statement is available in Courc or 
available to a party, then I have the riqht t 
for the purposes of cross-examination. 

THE COURT: le] { would go along with you, 
if he made a statement. If hw» sade a statement that 
was taken down, then I would request the Commission 
to produce it for you to examine it, or if he made 
notes of his own, you miaht inquire on cross 
examination as to that. 


Sut if it was simply in the nature of a con- 


ference, to go over what he miqht be expected to 
testify to, which was not recorded, you are out of 
luck. 


MR. GOIDFL: Naturally. If it wasn't recorded, 


I appreciate that I am out of luck, that I have to 


ask hii: to refresh his menorv. 

THE WITNESS: Your icner -- 

THE COURT: You remain silent. You do not 
take part in this discussion. This is a colloquy 
between the Court and counsel. 

Let me ask the Commission counsel. Was a 
transcript made of this? 


MR. LERNER: Your tlonor, no transcript was mad 


380 
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of that discussion. There was no Court Reporter there. 


| 


THE COURT: Nothing -- 


| 


MR. LERNER: I am not sure that -- 

THE COURT: Let me put it this way. Nothing 
was written down and shown to the witness which he 
might have signed and saying it was a correct 
exposition? 

MR. LERNER: That's correct, your Honor. 

THE COURT: Nothing of that sort? 

MR. LERNER: That's correct. 

MR. GOIDEL: How about a tape? 

MR. LERNER: There were no tapes made. 

THE COURT: No tapes. 

MR. LERNER: I am not sure if Mr. Goidel is 


interested in Jencks Act material but we aren't in- 


volved in -- 

MR. GOIDEL: Sorry? 

MR. LERNER: If you are interested in Jencks 
Act material, we're in the wrong -- involved in the 
wrong type of case, I am afraid. 

THE COURT: Let me put it this way. Mr. Jenck 
~~ I mean, Mr. Goidel may be thinking of the Jencks 
Act. I don't know. 


I would say he is probably on firmer ground 
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that since this witness was a defendant in the case 
and is one of those, I take it, who has entered into 
a consent decree, if he gave a statement in writing, 
whether he wrote it or someone else wrote it and he 
signed it, I think it would we producible for the 
purposes of cross-examination. 

But on your representation that nothing like 
that exists and that there was no recording of his 
statements, as I say, you are out of luck, Mr. 
Goidel. 


MR. LERNER: We'd be willing to allow Mr. 


| 
| 
| 
| 
| 
| 


Goidei to voir dire the witness right now, your Honor, 


with respect to that. 

THE COURT: I do not think we ought to. 

MR. GOIDEL: I'll take your word if you tell 
me there was no record made. 

THE COURT? I do not think we should prolong 
matters that way. I am trying to shorten then. 

Actually then what we have heard so far is 
that he prepared pages 1 and 2 but that his viewing 
of the balance of that exhibit 12 for identificction 
was only a few days ago. 


MR. GARMANSKY: That's correct, your Honor. 


| 
| 
THE COURT: Not something that occurred during | 


| 
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the course of the operations of Galaxy. 

MR. CARMANSKY: Your Honor, at this time I'd 
like to offer into evidence pages 1 and 2 only of 
plaintiff's exhibit 12. 

THE COURT: All right. 

MR. GOIDFL: I have no objection to pages 1 
and 2, your Honor. 


MR. GARMANSKY: Would you put a clip on those 


THE CLERK: Ys. You have 1 and 2? Just the 
first two pages? 

MR. GARMANSKY: Just the first two pages. 

THE COURT: Now let's see. It might be a. 
good idea to mark the balance plaintiff's exhibit 
12-A for identification. 

MR. GARMANSKY: Pine. 

THE COURT: So that it will remain connected 
to the rest of the document. we do not know what 
its future fate might be. 

You can keep it separate and apart brt it will 
be related to 12. 

THE CLERK: Two pages are marked Plaintiff's 
exhibit number 12 in evidence. 


(So marked.)=# 
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THE CLERK: The other four pages are marked 


for identification as plaintiff's exhibit 12-A.. 
(So marked.) 
MR. GARMANSKY: Thank you. 
BY MR. GARMANSKY : 
Q Mr. Lieberman, have you ever heard the 
STC before? 
A Yes, I have. 
Would you please explain what that ter: 


It's an abbreviation for the words get 


Q Was that phrase, get the check, taught 
training sessions? 


A Was the phrase taught? The subject was tauyht, 


Q What was discussed or what was taught at the 
training sessions concerning get the check? 

A Well, we discussed the many varied ways to 
assist up an interested prospective distributor in getting 
the necessary capital to come in co Galaxy Foods. Some of 
those methods were finding out if the individual had insur- 
ance that might be redeemable at some cash value; bank loans; 
finding out if he had any money that he could borrow against 


on a savings bank loan; and in general assisting him in any 
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way that you could or making suggestions of ways that he 
could get the money to come into Galaxy Foods. 

We also during that time made comparisons of 
what would happen if an individual, for instance, took $5,00 
and put it in a bank at 6 percent interest or if he invested 
it in stock, which -- at the market value. I believe we use 
12 percent increase, and if he performed a minimal amount of 
work in Galaxy Foods, what the results would be and compared 
them. 

Q Mr. Lieberman, what you've just testified to, 
is that present in plaintiff's exhibit 11 for identification 

A Part of it is, We don't have the -- the porti 
about a bank -~- I don't see the thing about -- oh, yes. It' 
here twice, as a matter of fact. Once on what would be page 
6 and once on what might be page 8. 

Q Mr. Lieberman, did the investors receive 
plaintiff's exhibit 117 

A If they wanted it, yes. It wasn't -- 

They had -- 

They had to buy it. 

How much was it? 


I don't remember. 


“HZ COURT: They were sold to then, 


THE WITNESS: That's correct. 
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Who prepared plaintiff's exhibit 11? 

A Bruce Katz and Steven Roth. 

io) Was plaintiff's exhibit 11 discussed at the 
executive board, at any executive board meeting? 

A The idea cf preparing what we called a closing 
book or what on the face of it is a distributor's guide was 
discussed, yes. The contents were not. 

Q Okay. At that meeting, at that executive boar 
meeting where plaintiff's exhibit 11 was discussed, was 
defendant Kirsch present? 

A Yes. 

MR. GOIDEL: May I hear the last question, 


please. 


THE COURT: Read it back, the question and 


answer. 

(Record read.) 

MR. GOIDEL: Your Honor, plaintiff's exhibit - 
I move to strike the question as presuming facts not 
in evidence. 

To the contrary, the witness has already 
testified that plaintiff's exhibit 11 was not dis- 
cussed. Only the logo that appeared on the cover was 
discussed. 


THE COURT: By the way, I meant to ask, what i 
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plaintiff's exhibit 11? Is that in evidence? 

MR. GARMANSYY: No. It's just marked for 
identification. I'1] move it. 

THE COURT: What is it. 

MR. GARIIANSKY: It's a Galaxy Foods, Tac. 
marketing concept. It has the structure of Galaxy, 
the organization chart. It has the -~ some ecarninas 
a person or an investor could carn in Galaxy , the 
marketing structure. 

THE COURT: I see. Well again, Mr. Kirsch, 
any inconsistency “_ 

MR. GOIDEL: Mr. Goidel, your Honor. 

THE COURT: I mean, Mr. Goidel, any inconsist- 
ency in answers, if 1! see a matter for exploration on 

MR. GOIDEL: Wo. It is the question tuat I am 
objecting to and I move to strike it because it is th 
question that presumed the facts. The witness just - 


the question before said that plaintiff's exhibit i1 


| 


was not discussed, only the logo was discussed, and 
Mr. Garmansky came forth with the next questicn which 
incorporated plaintiff's exhibit 11 as an entire 
entity as having been discussed before the board or 
the executive board, whatever it was called. 


MR. GARMANSKY: Your Honor, I believe Mr. Goid 
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is mistaken. If we could have the record read back 
on that relevant portion? 

THE COURT: All right. I willtell you, while 
the reporter is looking for it, I will take a short 
criminal matter. 

(Recees taken.) 


(Continued on next page.) 
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THE COURT: All right. Read that back, please. | 
(Record read.) | 
THE COURT: The contents were not. | 
MR. GARMANSKY: I withdraw the question. 


MR. GOIDEL: It is the next question. 


This past question. 
The question and answer are stricken, for the 


record. 


| 
| 
THE COURT: All right. The question is withdraw 
| 


BY MR. GRAMANSRY: 

Q Mr. Lieberman, at the time of the executive 
board meeting concerning the preparation of a closing book, 
Plaintiff's Exhibit 11 was not in existence, is that correct? 

A That*s correct. 


Q Now, what was discussed concerning a closing 


A Well, we discussed whether or not to have one. 
We knew it was going to take a little bit of money to produce 
one. We wanted to know if everybody thought it would be a 
good idea, to use as a -- again, a tool for the franchise 
salesmen, that being the field managers and distributors. 
Can I take a look at that book? TI believe I 
made a mistake on something. 


I°m sorry, yes, I did. 


Mr. 
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You asked me who prepared this book and I testified to 


Katz, Mr. Roth, ‘ir. Horowitz, myself. I'd like to add 


a few names. 


ix. Marinaccio definitely. 

Marinaccio, who was Art Advertising? 

THE COURT: ‘that is it? His last name? 

THE WITNESS: Marinaccio, M-a-r-i-n-a-c-c-i-o, 

THE COURT: ie was what? Vice presid«ent? 

THE WITNESS: ‘le was first a vice president of 
Art Advertising and then later the executive vice 
president of Art Advertising. 

T also nave to add ‘fr. Uirsch's name, ne 
prepared a portion of the hook called Supermarket 
Analysis. That was done from the research he had 
been conducting. : 

MR. GRAMANSKY: Your Honor, Plaintiff would 
like to offer into evidence Plaintiff's Exhibit ll. 

MR. GOIDEL: T'd like to conduct a voir dire 
first, your Honor. 


THE COURT: All right. 


VOIR DIRE EXAMINATION 


BY MR. GOIDEL: 


Q This yellow pdiye I believe is what you say was 


prepared by tir. Kirsch? 


This one. 

This yellow page? 
Right. 
T see. Called Supermarket Analysis? 
That's correct. 


And how about the other yellow page? 


i 


| 
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A I think -- I think all those three yellow pages 


| 
were the ones, all incorporated into this, the Supermarket 
Analysis. T am not sure that that book is in the right 
order right now, Mr. Goidel. 
In other words, it should be -- | 
Q Let me ask you this. This book in this 
fashion containing these pages is the book that was sold? 


A That’s correct. 


Q Or is this in anyway modified from the type of 


book that was in fact solid? 

A All right. There are certain things in it 
that were -- were changed as we went along. New pages 
were printed up. | 

Q The form in which it exists at this moment is 
for what period of time? 


A T can't answer that; Mr. Goidel. IT don't 
| 


: 
| 


MR. GOIDEL: Then I object your Honor, to its 
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introduction in evidence. 
THE COURT: I will overrule the objection, 


4 


subject to your right, of course, to cross-examine. 


MR. GOIDEL: Ye sir. Certainly I didn't want 


to go into that here. 
THE COURT: No. 
THE CLERK: All right. Plaintiff's Exhibit 11 
| 


now marked in evidence. 
(So marked.) 
THE CLERK: Does your Honor want to look at it? 
THE COURT: TI will take a quick look. 
BY MR. GARMANSKY: 

Q Mr. Lieberman, you recognize Plaintiff's Exhibi 
7 in evidence? 

A Yes, I do. 

Q Do you know who prepared Plaintiff's Exhibit 
7 in evidence? 

A I think it was almost entirely prepared by Mr. 
Katz. I don't remember anybody else preparing this. 

Q Was Plaintiff's Exhibit 7 in the form you are 
looking at it now given to the executive board for their 
approval? 

A No. 


Did the executive board have any discussions 
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| concerning Plaintiff's Exhibit 7? 
A Yes. 
Q Was Mr. Kirsch present at those discussions? 
A Yes. 
Q Please tell us what was discussed concerning 
Plaintiff's Exhibit 7? 
A The first question you asked me was was it 


presented in the from it is now. It was presented hand- 


written out or typed out, I am not sure, but prior to it 


going into -=- into the newspaper -- 

Q Mr. Lieberman, just to interrupt you, will you 
please give us the time period the discussion took place? 

A This was -- the only way I could tell that -- 
I believe the discussion took place the second week in July. 

Q Is that your best recollection, Mr. Lieberman? 

A Yes, it is. * 

Q Now please continue with your previous answer. 
What was discussed concerning Plaintiff's Exhibit 7? 

A Well, Plaintiff's Exhibit 7 came about because 
of a new rule and regulation that the executive board was 
putting -- proposing -- was proposed at an executive board 
meeting. 

This rule and regulation said that a guarante 


-- guaranteed that the people who were in the business could 


A RT AR TT NN 


| 
| 
i 
| 
| 
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receive a certain portion of their investment back by June 
30, 1973, should the -- the company not fulfill a certain 
quota of work at that time. 

So we Felt that in that way it was almost a 
money-back guarantee, if we didn't perform that particular 
amount of work, that therefore it would be guaranteed, and 
it was Bruce Katz’ idea, which he proposed to the entire 
executive board, to put this rule and regulation into effect 
and at the same time start a campaign aes that we had 
@ guaranteed investment. 

It was guaranteed in the manner that I spoke 
about and that was made clear to everybody and that was 
proposed at the executive board meeting, that everything be 
made clear. 

Q Mr. Lieberman, I'd like to show you Plaintiff's 
Exhibit 3 in evidence. Is that rule or regulation you've 
just testified to in Plaintiff's Exhibit 37 

A Yes, it is. 

Q What is the number of that rule? 

21. 

THE COURT: That is Plaintiff's Exhibit 3? 

MR. GARMANSKY: Plaintiff's Exhibit 3, your 

Honor. 


WITNESS: It appears on page 9 of the 
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second portion of it. 
THE COURT: That's in evidence? 
GARMANSKY: Yes, it is, 
COURT: Page 9. 
WITNESS: Of part 2 of the manual. 


Lieberman, would you please read Rule 21 


"Galaxy shall do all in its power to commence 
retail operations. Should the operating retail 
territory (consisting of from 8,000 to 12,000 customers) 
not have begun operations by June 30, 1973, Galaxy 
agrees to, a) if feasible, continue in the effort to 
establish the: first retail operation; b) give the 
option to thowe individuals who wish to sell their 


Gistributorships back to Galaxy in an amount equal to 


the original purchase price, less commissions paid 
against it, less 10 per cent for handling costs and 
interim operating expenses. Those individuals wishin 
to sell must notify the company in writing after the 
. above mentioned date. 

"fhe company shall complete the repurchase 
within sixty (60) days after receiving such notifi- 
cation.° 


Q Mr. Lieberman, Plaintiff's exhibit states a 
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2,000 or 5,000 guaranteed investment; is that correct? 
A That's correct. 
Q Now, the $2,000 was for the field manager 
franchise? 


A Correct. 


2) And the $5,900 was for the distributor? 


A That correct. 

Q Mr. Liebernan, if a person invested $5,000 and 
used -- used the Rule 21, how much money could he get back 
under that tule? 

A Well, 40 per cent commissions were paid out, 
so -- and 10 per cent interim operating expenses. 

That's a total of 50 per cent. He could get 
back 50 per cent of $5,000 or $2500. 
. 9 boes Plaintiff's Exhibit 7 state that a person 
can only get back 50 per cent of his investment? 
MR. GOIDEL: Objection. The document will 
speak for itself. 
THE COURT: I will allow it. 
No, but that sae explained to them. 
Thank you, Mr. Lieberman. 
MR. PADILLA: That thing, does that say less 
commissions earned or commission paid out against? 


MR. GORMANSKY: I am sorry? 
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MR. PADILLA: On that guarantee, the way it 


reads again, could you read it back over again, please 
MR. GARMANSKY: Here is the exhibit which was 


| 
| 
| 
Does it read commissions earned or cormisions -- 
| 
MR. PADILLA: Paid against. All right, I | 
thought -- I wasn't sure whether it said commissions | 
earned by the individual distributor or commissions | 
paid against it. | 
GARMANSRY : | 
Q Q Mr. Lieberman, you testified that you 
knew Mr. Shevack since your association with Koskot; is that | 
correct? 
A That's correct. 
Did Mr. Shevack invest any money in Galaxy? 
Yes, he did. 
How much did he invest, do you know? 


$5,000. 


Do you know the circumstances under which Mr. 


A Yes, I do. 
Q Will you please tell the Court those circunm- 
stances? 


A Well, I met Mr. Shevack at an opportunity 


4 
; 
~ 


Shevack invested this money? 


BEST COPY AVAILABLE 
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meeting in a hall in Brookly. Mr. Shevack had not come to 
the meeting. He had come to the hall to rent the hall. 

And I asked him if he'd like to come in and see 
the business of Galaxy, and he said yes and he came in. 

After the meeting we went tc a restaurant, to 
have a cup of coffee and we discussed the poseibility of him 
Coming to Galaxy Foods. 

He said he did aot have the necessary capital 
to come in as a distributor. Being a success oriented 
individual, he did not want to come in as a field manager. 
> wanted to come in at the highest position he could get in 
at. 

I told him that {£ would allow him to work his 
way into the business through my own distributorship. In 
other words, he would sponsor people to the meeting under 
my distributorship. Any of those people who entered the 
business, would hold the commissions until the total amount 
of $5,000 was reached and at which time I would turn the 
commissions over to Mdm and he would put it back into the 
business and come in as a distributor. 

Therefore, I was his sponsor when he came into 
the business. He did that. I don't remember the exact 
date that he entered the business, but I believe it was in 


the summer of ‘72, something in that neighborhood. 


z 
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He had sponsored, I believe, four individuals 
inte the business, on his own, that were registered to me. 
He entered the business, took $5,000 -— i 
gave him the $5,000. He put it right back into the company. 


I was paid the commission fer the sale of his franchise and 


the people that he had sponsored in under my distributorship 


were then transferred to his distributorship, with their 


permission. 
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Q Thank you. Mr. Lieberman, what you just testified 
is this the usual procedure for obtaining a franchise in Galax 
A No, it was not the usual procedure. 
Q Was there any reason, Mr. Lieberman, you can tel 


us why Mr. Shevack received this special treatment? 


A Yes. Definitely. He is to this day, as far as 


i L know, an extraordinarily good franchise salesman, or just 


salesman, period. 
I felt that he would be an asset to Galaxy~Foods 
and I would be proud to be his sponsor. 

Q You mean you felt he could recruit many people 
into Galaxy? 

A I felt he could perform all the functions of a 
distributor of Galaxy. 

Q Mr. Lieberman, didMr..Shevack sponsor anyone 
into Galaxy on his own initiative and in his own organization 
as a distributor? 

Yes, he did. 

Do you know how many people? 

No, I do not. 

Do you know of any problems that atoes with 
anyone that Mr. Shevack attempted to sponsor into Galaxy? 

MR. GOIDEL: Note my objection, your Honor. 


MR. GARMANSKY: Grounds, Mr. Goidel? 
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MR. GOIDEL: io. 1, it is improperly framed and 
No, 2, it calls for hearsay the way you phrased it. 


THE COURT: All right. ‘thy don't you try to 


reframe the question so as to o}viate the objections? 


poes this s.tness imow <- 

MD. GAPMANSKY: I believe that's what I asked. 
May I have the question read back? 

{i uestion reac.) 

“aE COURT: I think the objection, while 
anticipatory, does point to a possible problem here. 

ABS I Say, I wonld much prefer to Limit the 
hearsay as much as possi>dle. 

MR. GARMANSKY: I will rephrase it, your Honor. 

“ry. Lieberian, co you know a Melvin McLean? 

Yes, TI do. 

Who is Melvin McLean? 

n@ was a Viel “anager in Galaxy Foods. 

Who sponsored ‘ir. McLean into Galaxy? 

Arthur Shevack. 

“hE COURT: Was he a distrihutor? 

THE WITNESS: A Field Manager. 
Q Mr. Lieberman, did any vroblems arise concernin 

the sponsershi., iy Mr. Sievac! of Mr. 4cLean into Galaxy? 


MR. COIDEL: Ohdection. I don't understand. 
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4006 
Canyou ask him if he said anything, (id anything. 
“Any problems?” That calls for an operation of this 
witness' mind. 
"Ig COURT: That's true, in its present form it 
certainly does. 
MR. GARMANSKY: Your Honor, I will rephrase the 
question again. 
Q Mr. Lieberman, were any problems brought to you 
attention concerning Mr. McLean and Mr. Shevack? 
THE COURT: You can answer that yes or no. 
THE WITNESS: Yes, your Honor. 
THE COURT: What's the answer? 
THE WITNESS: The answer is yes. 
THE COURT: All right. In what manner were 
these brought to your attention? 


THE WITNESS: Mr. McLean came forward and told 


me of a situation that existed, and -- 


THE COURT: Just a minute. Is McLean goiny to 
be available as a witness? 
MR. GARMANSKY: Yes, he will, your Honor. 
THE COURT: Is this testimony really going to 
be relevant? 
MR. GARMANSKY: Your Honor, I think I can 


obviate some of this. Mr. Lic»berman 
Ciscussed a 


disinuntshaadaadonst 20 treene ae eee 
a sr Rr AOE ee 
neces orm eae eax mete epteneteeeanteomenmoanee a 
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situation with Mr. Shevack. 


fur COURT: I see. 
MR. GARMANSKY: So we can have an offer of ; roof 


here, if you wish. 


————————— oo 


THE COURT; Is Mr. Shevack going to be -- he is 


your client, that's riqht. I vill permit this witness 
to testify to a disenssion with Shevack ahout this 
matter. 

MR. GARMANSKY: Then the vitness is instructed 
not to testify as to McLean? 

THE COURT: I think it would he prefera!le to 
have the conversation hetween this witness and Shevock 
disclosed. 

I take it this was during the period of 


Galaxy operation, no question about that? 


| 
: 
| 
| 
| 
| 
| 
| 
| 
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MR. GARMANSKY: It was. 
THE COURT: Perhaps the witness has some time 
in mind. 


THE WITNESS: Your tionor, I have the exact date. 


| 
| 
| 
! 
| 
| 
| 


THE COURT: All right. 
What is that date, Mr. Lieberman? 
A That was -- 
Q (Continuing) -- that you had a discussion with 


Mr. Shevack concerning Melvin McLean. 
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A September 29, 1972. 
Q Why does that date stick in your mind, 


Mr. Lieberman? 


A Because there was a price change in the price o 


franchises coming up in October lst and Mr. McLean wanted to 
get into the busineas before the price change. I remenber it 
occurred -- 

Q Mr. Lieberman, would you please tell the court 
of your discussion with Mr. Shevack, what you said to him and 
what he said to you? 

A We explained to Mr. Shevack the situation that 
Mr. McLean -- see, I don't know how to answer this, 

Mr. Garmansky, because if I can't say what Mr. McLean told me, 
how can I set the Stage for what we discussed with Mr. Shevack 

THE COURT: Are you saying in effect that you h 
Previously discussed this matter with Mr. McLean? 

THE WITNESS: Yes. He had presented the situati 
to us. Then we went to Mr. Shevack to either have him 
confirm or deny and try to make some sort of settlement 
with the situation. 

THE COURT: In view of my clearer understanding, 
and in view of Mr. Garmanaky's representation that 
Mr. McLean will be a witness here and available for 


crose-examination, I will permit Mr. Lieberman then to 
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eat diseussion he et with Mr. “Meloan 
"R. GARMAISVY: Thank you, your Mc or. 
A “Mr, “cLean care forvard °o not only mys Lf tour 


my wife, Mr. Katz, “'r. liorewitz an. Mi. Avni and tol 


it was represented to hiss by ir. Srevack that if he gave a 


deposit to “Mr. Shevack he would he alloved to worl the husinee 
very much in the manner that Mr. Shevach had worked for me. 

D) ‘Moa ie "he"? You sai@ if he cave a deposit 

A If Mr. MeLean gave 4 devosit to Mr. Shevack, tha 
he woulda be allowed to vork through Mr. Shevick's diciributor- 
shin ane work ‘iis way in. tovever -- from sat bo re resented 
to me, he did give a deposit and he he’ brow nt, I believe: he 
said, three peovle into the tmisiness and, acain, ‘&. -nevach 
was supposed to be }oléivc tes merey os T tad hela it until 
the amount of $2,909 was gathered and then Mr. McLean ‘oule 
he put into the business, as I had done wits Mr. Shev.:ck. 

Q ‘tr, Liebervcan, did ‘tir. “clean Ji vou bus 
aqave a deposit co Shevack for the purchase of @ Piole Manajer 
position? 

A Yes, 

Q No you recall the armount of minney? 

io, I do not. 


That 12 your o1es* fr Ae ot ho) @hount 
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MR. GOIDEL: Objection. ‘le just testified he 

told. 

THE COURT: Diri you testify you weren't told? 

THE WITNESS: I was told. 

THY, COURT: But you nave neo recollection. 

THE WITNESS: but I don't remember what the 
figure was. It's two years ayo, your Honor. I don't 
remember what it was. 

Q Mr. Lieberman, did you yourself go to the books 
and records of Galaxy to see whether or not any monies jad 
been paid on deposit for Melvin McLean? 

A Yes, I did. 

Q What did you find, “rer. Lieberman? 

That no money had been isposited with Calaxy. 

For Melvin “McLeain? ; 

Por Melvin McLean. 

For the purchase cf a ficld manager position? 
A That's correct. 

Q Did Mr. McLean tell you the names of ti:c people 
he brought into Galaxy? 

A Yes, he did, at that time. 

Q Do you know who receive:! the commissions for 
*hose people, Mr. Lieberian? 

A Mr. Shevac’.. 


Q How do you know this? 


i 
| 
| 
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I had signed the checks for the comnissions. 
That went to Mr. Shevack. 

Yes. 


Q What else did Mr. McLean tell you? 


A Well, he said that the original agreement that 


had worked out had either been misunderstoou or misinterprete 


by him or by Mr. Shevack; there was nothing on paper. He 
said Mr. Shevack told him that after everyone he brought in 
he would receive a lesser commission on the next one, or 
something of that nature. 

But it just had not worked out anc he vas not 
in the business and he was worried because the price chan je 
was ooming about and unless sonething was done guichly he 
felt he would have to pay another thousand dollars to get 
into the business. 

Q Did Mr. McLean have a contract stating he was 
a field manager? 

A I don't know that, whether or not he had a 
contract. He had none that was approved hy Galaxy Foods. 

MR. GOIDEL: I have a standing objection to 

this entire line of questions, may 1 understand that? 

THE COURT: All right. Because the price was 

going up to $2,9007 


THE WITNESS: It was going u: to 73,000, your 
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Honor. It was already two. 

BY MR. GARMANSREY: 

Q Mr. Lieberman, concerning this gradual decrease 
Of commissions that Mr. McLean said he could earn with 
Mr. Shevach, would you please tell the Court what that was 
about? 

A Well, I never really -- to the best of my 
knowledge, I never really foun? out the whole story 'ecause th 
situation was settled pretty quickly. I never found out who 
said what or what the actual agreement was. I don't think it 
was clear to either party what the actual agreenent was. 

Q Thank you, ‘ir. Lieberman. 

MR. GOIDEL: ‘We is in the middle of an answer 
when Mr. Garmansky cut him short. 
MR. GARMANSKY: I would like to strike the 

witness' answer as unresponsive to the question. I 

have asi:ed him what was the commission structure 


between Mr. McLean and Mr. Shevack. 


THE COURT: He said he really didn't know. 


MR. GARMANSKY: Then I would like to strike 
everything after his first resronse. 

MR. GOIDEL: Your Honor, I certainly have no 
objection to what ‘ir. “Sarmansky said. All I ask is 


that in the future, before the motion to strike is 


een ape Seen 


nsec innate nme tiicapanmerre smn 


Se 
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let the witness finis. speaking. 


Phe COURT: Adi cigut. We will try to regulat 


matters that way. 1 think fo. present purposes, 


however it is clear that the witness really sidn't 


know. ‘Shere if io use i: havin, ais speculation. If 


there is something specific wiich followed which he 
does know, let's explore that. 


Q tr. uiebcxrman, wiat dia you do after your 
a 


discussion wit:: Mr. MeLcan? 


A Well, naturally -- I say we, the people who 
nad had the uiscussion notifier ‘ix. «Lean -- were »,otified 
by Mr. McLean, called ‘ir. Snevack an: “r. Cancilla -- 

mi COURY. Wait a minute. You are kind of 
vague there. Did you go see ihevact Or talk to 
Shevac:.? 

HEWLINESS: We spoke to -- 

Tue cour: who is “we ?@ 

en gpmyes: Fr don't know whieh one actually 
made the contact with Mr. Shevack. 

TE COURT: Wait a minute. «saat you are 


really saying is wit you dicn't go to %s.evack about 


this. 


ii WITNESS. Oh, no. I'm sayiny that I don't 


know who called hin, jut he care into our office. 


=e RB SORARE ES MEE Na TET rt 
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TUE COURT: All right. Shevack was eventually | 


confronted hy you. 
; WITNESS: That's correct, your Honor. 
} COURT: Is that true? 
WITNESS: ‘hat is correct. 
COURT: All right. Let's start therc. 
SHE WITNESS: Mr. Shevack was called into our 
office in the warehouse. Mr. Katz presided over the 
interview, but I was present during the entire tinc. 
Q Who else was present, Mr. Lieberman? 
A Mr. Avni and myself, Mr. Katz and Mr. Roth. 
I don't believe anybody else was present. 
Q Was this almost immediately after your 
discussion with Mr. McLean? 
A I would say the next day. 
Q Thank you. Now, Mr. Lieberman, tell us what 
was discussed at this meeting with Mr. Shevack. 
A The meeting -- 
THE COURT: Who said what to whom, to the hest 
of your recollection? 
THE WITNESS: Mr. Katz, as I said, presided 
over the meeting. He did most of the talking. 
Mr. Cancilla was also present. Mr. Katz said -- 


MR. GOIDEL: I am going to object to this now. 


| 


| 
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THE COURT: What about Katz, is hegoing to be 


a witness here? 


MR. GARMANSKY: Your Honor, the Commission 
does not know as of this time whether or not Mr. Katz 


will be a witness. 


Your Honor, it is a statement that was said in | 


front of the defendant, in the witness’ presence. I 
think it is admissible for that reason; it's not 
hearsay. 
MR. GOIDEL: It is an extrajudicial statement. 
THE COURT: I agree that to the extent that 
this witness is relating what Katz said to Shevack, 
Shevack -- . 
MR. GOIDEL: Based upon what some third person 
had to say to him and Katz. 
THE COURT: Oh, no, that is not the purport of 
this witness. This witness was there along with others. 
. He has said that Katz did most of the talking. I 
take it that what he is going to talk about is what 
Katz said to Shevack. 
Now, Shevack is a defendant in the case, he 
will have the opportunity -- you will have the 


Opportunity not only to cross-examine this witness, 
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Opportunity to give his version of it here, and if 
Katz is not going to be called as a witness, maybe 
you can subpoena him. 


MR. GOIDEL: Your Honor, first of all, it is 


THE COURT: Isn't he as equally available to 
you as he is to the SEC? 

MR. GOIDEL: Absolutely not. He just made an 
arrangement with the SEC, supposedly -- 

THE COURT: That only means that you can treat 
him as a hostile witness. 

MR. GOIDEL: Your Honor, as I understood it, 
santinee I read something into that, and to that end 
I will accept the blame, your Honor said that they 
would be maintained as cefendants in the action and 
I was, for whatever reason I was, under the belief 


that those gentlemen would be sitting here in the 


right. That is my error. 

Since Mr. Katz is a party defendant he can be 
produced to testify as to what he said -- and we 
don't need a third person to interpret what he said. 
He js a party. He is available to tell the story 


here in court. 


courtroom. For whatever reason they are not. Al) 
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The fact that they may not want to put him on 


the sten:) for another reason, they still see fit to 


have somebody testify as to what Mr. Kat saiJ on one 


occasion. Put him on the stand and limit his 


testimony to the one conversation. 


{continued next page) 
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MR. GARMANSKY: Your Honor, I would like to 
Clarify the record. 

Mr. Goidel saia the SEC had an arrangement 
with Mr. Kats. The SEC has reached settlement nego- 
tiations with Mr. Katz. There is no arrangement, as 
Mr, Goidel stated. 

Furthermore, the witness was in the hearing and 
presence of Mr. Katz. iie's not interpreting what 
Mr, Katz said. iie's going to state -- 

MR, GOIDEL: I am advised that Mr. Katz is in 
Florida. Would you like we to subpoena him? 

MR. GARMANSKY: Let me finish, Mr. Goidel. 

He's going to testify as to what Mr. Katz state 
to Mr. Shevack and what Mr. Shevack stated in response 
That is within the witness's own personal knowledge. 
He's testifying firsthand, not thirdhand, not second- 


hand, within his own personal knowledge, your Honor. 


THE COURT: That isn't all together the case, 


because the problem with it is, Katz, who is the actor 
in a sense, is unavailable, apparently, or supposedly 
unavailable, for cross-examination,. 

iow does Mr. Goidel -- it leaves Mr. Goidel, 
first of all, witn perhaps a client who can be placed 


on the stand and who will quite possibly deny or take 
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issue with certain things, I don't know, and then 
the Court is left witn determining the matter on the 
basis not of so much the truth of wnat was said but 
the respective crdibility of Shevack versus Lieberman, 
who was not the actor, and has become the actor only 
because he's the convanidnt man in Court to repeat 
this. 

I think there is merit to the objection, that 


this is hearsay of what someone -- to the extent tnat 


it reports as evidence in the case what someone said 


: 
| 
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to someone else. It isn't as thought it is being 
offered for state of mind or one of these classic 
exceptions to the hearsay rule. This is being offered 
I take it, as direct evidence of fact. 

I have the distinct impression that it was 
this witness who was an actor in the McLean-Shevack 
controversy, whatever the relevance of that is to 
this situation. 

If this witness is personally able to testify 
that he knows or -- because it is essentially conver- 
sations we are dealing with here, and the Court is 
going to be asked to draw inferences from those con- 
versations. 


I don’t know what the availability of Katz is. 


Lieberman ~- direct 413 


Is he likely to come up here for this case or not? 


‘ik. GARMANS:Y: Your Nonor, I don't know that 


AR. GOIluLu: Your .ionor, I am advised that 
aX, natZ 18 presently in the State of Florida sone 
place. 

4db COURT: Yes, but my believe is, I'm not. 
sure about this now, I'll save to ask our experts 
here -~ 1 think in these securities matters a 
subpoena may reach him anywhere. 

MR. GOUIDLL: we don't nave an address for him, 

THE COURT: Perhaps the Commission can ascer- 
tain that. 

MR, GOIDEL: They wight. 

MR. GARMANSKY: Your Honor, the Comuission 
will withdraw the last question. 

BY MR. GARMANSAY: 
Q Mr. Lieberman, at this meeting, did Mr. Katz 


make statements to Mr, Shevack? 


a Yes. 


Q Did Mr. Shevack respond to Mr. Katz? 
A Yes. 
what did mar. Shevachk say? 


Mr. shevack said that le did uave an ayreement 
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with Mr. MeLean and that apparently tnere was a ii sunder- 
standing about the agreenent and that ne would do what 
Mr. Katz had told him to do to rectify the situation. 

Q Did Mr. Shevacx explain how he was going to 
rectify tne situation? 


A Yes. He had agreed to do what Mr. Katz had 


more or less strongly suggested. iie said that he would 


place the amount of money necessary for Mr. McLean to come 


into the business, less the commissions that he would nor- 
mally receive anyway. 

In other words, on a $2,000 field manayer posi- 
tion, we paid $750, I believe, in commissions, He woula 
therefore place into Galaxy $1,250 for Mr. McLean, putting 
him in the business as a field manager. 

Q Did Mr. Shevack subsequently put in $1,250 
for Mr. McLean? 
A Yes, he did. 


Q Mr. Lieberman, when Mr. Shevack invested in 


A Yes, he was. 

Q To the best of your knowledge, do you know 
whether or not Mr. Shevack attended tne training sessions? 

A I do not know. 


Q Mr. Lieberman, do you know Mr. George Padilla? 


Galaxy, was he required to attend the training sessions? 
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Yes. 
Is Mr. Padilla here in the Court today? 
Yes, he is. 
when did Mr, Padilla join Galaxy? 
I don't know. 
Could you give us the year, Mr. Lieberman? 
I believe it is 1972. 
Did Mr. Padilla speak at Opportunity Meetings? 
Yes, he did. 
Did you hear him speak at Opportunity Meetings? 
A Yes, I did. 
Q Can you tell us approximately how many Opportunity 
Meetings Mr. Padilla spoke at? 
A I wouldn't want to try to estimate that, 
Mx. Garmansky. I could be off by 50 per cent, 


Q Was it more than 25? 


A Again, I'd rather try to stay away fron a fig 


if I possibly can, 
Q Did Mr. Padilla speak at training sessions 
conducted by Galaxy? 
A I believe he did, yes, 
MR. PADILLA: I object to that. Either the 
witness knows or -- what's this “I believe.® kither 


he knows or he doesn't know. 


E = re 
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THE COURT: That sounds like a pretty good ob- | 


| 
i 
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jection, so I will sustain the objection unless the 
witness is prepared to say he knows he dic. 

Can you state that? 

THE WITNESS: I didn't hear him speak at any 
training session I can remember. 

However, it was my information that he did -- 
THE COURT: That infomnation is again quite es 


biguous, I think we better stick to what you know 


here. 
I will strike out the answer with respect to 


attendance at training sessions. 


(Continued on next page.) 
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DIRECT EXAMINATION 
BY MR. GARMANSHY: (Cont.) 

Q Mr. Lieberman, do you know whether or not any 
Spanish training sessions were held? 

A Yes, they were. 

Q Whe initiated the trainin sessions for Jpanish- 
speaking investors in Galaxy? 

A Jalaxy Foods inanagement. 

Q Do you know if any were appointed instructors 
at these Spanish-speaking sessions? 

A Yes, I do. 

Q Who was appointed instructor? 

A Edgar Mendez, Joe Vega and I believe Rafiel -- 
I don't remember his name. 

Q Did Mr. Padilla nold any posttions in Galaxy 
other than an investor? 

A Uh, yes, ne was director of wholesale 

Q What did that position -~ what were the 


functions of that position, Mr. Lieberman? 


MR. PADILLA: I object, your Honor. It says 


I held a position. I'd like to know what time, from 
what period of time to what period of time I held ~ 
a position, if any. 


THE COURT: I will sustain your objection. 
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Why don't you ask Mr. -- 
Q What periods of time did mr. Padilla held this 
position in Galaxy? 
A I don't remember. 


Do you recall the year, Mr. Lieberman? 


Q 
A 1972. 
Q 


Late 1972, early -- 

THE COURT: Did you say late 1972? 

THE WITNESS: I said 1972. 

MR. GARMANSKY: I'm trying to exhaust the 
witness’ recollection, your Honor. 
Q Was it late 1972? 


A I think it was closer to the Summer of 1972. 


Thank you, Mr. Lieberman. 

MR. PADILLA: Again I object, your Honor. 
Either you know or you don't know. 

THE WITNESS: Mr. Padilla was appointed to the 

position, as he carefully reminded me the other day,at the 

awards banquet which was held in September of 1972, 
80 he imagines he held the position September and 
perhaps October of 1972. 
Q Now, Mr. Lieberman, what were the functions 


and duties of this position, director of wholesale? 
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A He supervised the opportunity presentations, he 
reported directly to the executive vice president in charge 
of field operations and in general gave aid and ansistance 
to distributors at Opportunity Meetings. 
Q What type of aid and assistance did he give? 

A He helped with the casete he reminded them 
about the things they learned in training as far as dress -= 
MR. PADILLA: I object to that. 

Did he see me aoing these things? 
MR. GARMANSKY: Your Honor, Mr. Padilla has 
a right of cross-examination, and if he wi-hes to 
bring these points out then -- 
THE COURT: Yes, you will have a right of 
cross~-examination. 
I do think the witness should confine himself 
to personal observations. — : 
THE WITNESS: I thought the question was what 
were his functions. 
MR. GARMANSKY: That was the question, your 


Honor. 


THE WITNESS: What was his job, you seked. 


MR. PADILLA: Read back the question, it's 
what did I do was the question. 


THE COURT: That's whatI thought the question 


GR flwas 


25 
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MR. GARMANSKY: Kead the previous question. 

(Record read.) 

THE WITNESS: May I answer that question? 

THE COURT: You've already answered that he supe 
vised Opportunity presentations, reported to the execu 
vice president in charge of field operations. | 

But Mr. Padilla started to object when you startell 


to describe things he did personally and I think cane 


| 
where the rub is. Unless you personally observed 


him doing things -- 


THE COURT: If you did then you are free to 


THE WITNESS: I did, your Honor. 


testify what you personally observed. 

THE WITNESS: I personally observed him assistin 
distributors with their guests, reminding them about 
the fact that they should sit with their cuests,. sort 
of clocking the meeting as far as time was concerned 
and after the meeting was over, greeting the guests, 
introducing himself and helping thei:1 close the suest 
into the business. 

THE COURT: We will take a break for ten 
minutes. 


(Recess taken.) 
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THE COURT: All right, you may proceed. 


DIRECT EXAMINATION 
BY idk. GARMANSKY (Cont'd): 

Q Mr. Lieberman, do you know Irwin Donald 
Kirschenblatt, also known az vonald Kirsch? 

A Yes. 

Q Is he present in the Courtroom today? 

A Yes, he is. 

Q Now, could you please explain how Mr. Kirsch 
joined Galaxy? 

A I believe he was -- let me amend that. iie was 
approached by Mr. Avni and Mr. Rosenthal on separate occasion 
and told about the Galaxy warketing plan and he agreed to 
join. 

Q Was there any arrangement made with Mr. Kirsch? 

A Yes. He filled out an application and agreemen 
form, which stated that he would receive a distributorship if 
he performed certain functions in the -- in the corporation 


and also he was told that because of his particular expertise 


in the field of purchasing or marketing as we called it, 


that subseqwent to his joininy the company, he would be 
allowed to exercise his expertise in -- in a management posi- 
tion, in that particular expert field. 


Q Was Mr. Kirsch required to attend all Galaxy 


2 Lieberman - direct 
weetings, that is, the Opportunity auc vunday Step-u,) ueet- 
inys? 

A he was not reyuired to attend all Vpportunity 
Meetings, but there was a policy set aside wy the board of 
directors that all executive vice-presidents must attenu 
all Step-Up weetings, unless sone prior arrangeients «wad 
been made, usually at least a week in advance. 

iS Now, Mr. Liebernian, you testifiea earlier tat 
you attended all Sunday Step-Up Neetinys except for one or 
two; is that correct? 

A That's correct, 


Q ow, at those sunday Step-Up Meetings that 


you attended, did you see Mr. Kirsch present also? 


A i believe he was ercuseu frou two or turee 
Step-Up Meetings that I attended, but other than that we 
was there all the time. 

Wow, @oO you know vilen Mr. Kirsen left Galaxy? 


I believe it was the last week in January of 


low, what were the circusstances, ir, cieverman 
under which Mr. Kirsch left Galaxy? 
A Well, Mr. Kirsch had been under fire quite a 
bit in his particular department curing tact tine. ie was 


working very hard. iie had some agreeacnt -- disagreements 
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with Mr. Horowitz, particularly, who was working witi hin, i 
his department, and he eventually resigned from the cence. | 

As I say, I think that took place the last wee 
in January. 

Q bid Mr. Kirsch, Mr. Lieberman, ever tell you 
at any time that he was planning to leave Galaxy because no 
commissions were being paid on the pilot food program? 

A No. 

Q Now, Mr. Lieberman, did it ever come to your 
attention during the time that Mr Kirsch was associated with 
Galaxy that he was in effect associated with another company? | 

A Yes, it did. 

Q What was that other company? 


The other company was Futuristic Foods, 


Q When did this first come to your attention? 
A 


Mark Glazer gave me a business card from 

Futuristic Foods. It was the first card I'd ever seen. 
Ag a matter of fact, it was the first time I had -- I had 
known -- I had heard that this company was being formed. It 
was the first time I had ever sean any documentation of any 
type on the company. It had Hr. Kirsch's name on it. 

Q Did it have a title or position? 

A No, I don't believe so. 


But it had Mr. Kirsch's name on it and Futuristic 
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Foods, Inc.? 

A That's correct. 

Q When did you first see the card, Mr. Lieberman? 

A In January of 1973. 

w Was this while Mr. irsca was still a part of 
the Galaxy executive board? 

A lie had not resigned. That's correct. 

Q Now, Mr. Lieberman, at tne executive board 
weetings that you attended, did you ever take notes of these 
meetings? 

A Yes, I took notes at all meetings. 

Q Mr, Lieberman, could you tell us why you ‘tock 
notes at these meetings? 

A i911, certain tasks were assiyned to individual 


¢ 


certain things I wanted to bring up. Lvery person at the 


meeting submitted an oral report of his pert week's activity 


and what he was planning for the future week or so, or any 
long-range plans that he had made, any people he had contac 
and I wanted for my own personal bencfit to know what was 
going on. 
MR. GARMANSKY: At this time I'd like to mark 
for identification as Plaintiff's Exhibit 13, a four- 
page document. The first two pages are yellow with 


handwriting on it. The last two pages are white with 
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type print on it. 
THE CLERK: So marked as Plaintiff's Exhibit 
No. 13 for Identification. 
(So marked.) 


MR. GARMANSKY: May I mark that Plaintiff's 


Exhibit 13-A, to keep then in sequential order. 

THE CLERK: 13 is the first number. 

Tit COURT: Which is which now? You want 
one marked -- 

MR. GARMANSKY: I have four documents, your 
Honor. I'd like to mark them 13-A, su. C and D. 

THE CLERK: This is 13. Give me -- I'll give 
you 13-A, Lb and C. 


MR. GARMANSKY: The next document I’d like to 


mark is Plaintiff's Exhibit 13-A, containing seven 
pages, the first page is yellow with ink handwriting. 
The last six pages is a memorandum to the executive 


board and board of directors from Charles Horowitz an 


| 
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the date on it is May 29, 1972. 

THE CLERK: This wiil be marked 13+*A for Ident 
fication. 

(So marked.) 

MR. GARMANSKY: All right. Plaintiff's 


ExhSbit 13-5, two pages, yellow paper, ink handwriting, 
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a date of June 5, live, 
ClhBRX; Go markea 13-4 for IGentificatios, 
iarkeu,.) 
COURT: what was that date again? 
GARMA oe! : dune S&S, L974. 


CUURT: kuulnA /OU, 


GARMANSKY: I'd lake to mark as Plasutiff'’s| 


ixnibit 13-C For Iuentitication a  »ne-sneet, yr llow 
page, with ink handwriting on it. it has a date of 
June 26, 1972, 

THE CubRa; ov isarked as Plaintiff's oonivit 
13-C for Identification. 

(So inarkecd.) 

Ak, GARAAISA’: ~Our mosor, tur tsa benefit of 
the recora, I feryot co mention: Pleaintift's ceiibit 13 
for Identification is uatec Nay 22, L772, 

Plaintiff's uxainit L3-A Lor waentificacion is 
dated isay 30, 1972. 

LUE COURT: 

AR. GANYLIL uy: 2 are 

‘all. COURT: Ad ttoOuyut Lt S$a@iu say 29t.. 
you speakinu of the yellow pari? 

AR, CAM SAY: wvlarutai.i's craudiort i3, 


yellow part is uatec ay cena, 
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THE COURT: yes. 


MR. GARMANSKY: 1972, 


THE COURT: I have that. 
HR. GARMANSKY: Plaintiff's Lxhibit 13-4, 

the yellow portion is dated May 30, "72. 

THE COURT: All right. I get it. 
oY MR. GARMANSKY: 

Q wow, Mr. Lieberman, do you recognize w..iat ias 
peen marked for icentification as Plaintiff's ixnivit 13, 
lg-A, 13-4 and 13-C? 

A Yes, i do. 

a Could you please explain what these vocuments 
are marked Plaintiff;s ixnivits 1j-A -- Plaintitf's —xnivits 
13, 13-A, 8 ana C? 

A All right. Plaintiff's exhibit 13 is ..y notes 
on an executive boara meeting, May 22, 1972, ane attacied to 
it is a report by John Celano on wne -- who was tue c.ecutive 
vice-president in charge of administration on prices of call 
directcrs anu the acd systei. of telephones from the telephone 
colpany. 


Q who prepared Plaintiff's Exhivit 13, just tne 


nandwritten portion? 
ae 


A That ig my nandwriting and I prepared .t. 


is wy notes on the executive board meeting of May 30, 1972, 
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auic yellow page? 


(Continua 
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DIRECT EXAMINATION 
BY MR. GARMANSKY: (Cont.) 

be Yes. 

A I prepared the yellow page. Plaintiff's 
Exhibit 13B is two yellow pages of notes on an executive 
board meeting, June 5th, 1972 and I prepared these and 
Plaintifi's Exhibit 13C is an executive board meeting -- notes 
on an executive board meeting prepared by myself June 26, 
1972. 

Q Now, Mr. Lieberman, the dates on the yellow 
pages on each exhibit, was that the date that the notes 
taken by you were prepared? 

A Yes. 

Q Now, Mr. Lieberman, was Mr. Kirsch present at 
any of these meetings? 

A May I see the notes? 

Q Yes. 

A Plaintiff's Exhibit 13, Mr. Kirsch was present. 
He submitted a report on marketing at that time. 134A, 

Mr. Kirsch was present, again there are notes on marketing. 


13B, Mr. Kirsch was present and there is a report evidenced 


for -- as far as marketing 1s concerned. And 13C, Mr. Kirsch 


was present. His name is written in there as delivering 


a report m marketing. 
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GOIDEL: Your Honor, may I see those docu- 


| 
QARMANSKY: I haven’t offered them. | 
GOIDEL: HE's refreshed his recollection. | 
COURT: You'll -- wait until cross- 
examination. 
MR. GOIDEL: Fine. 
THE COURT: You want to get there, don't you? 
MR. GOIDEL: Yes, your Honor. 
MR. GARMANSKY: At this time the Commission 
would like to offer into evidence what has been 
marked Plaintiff's Exhibit 13, 13A, 13B, 13C. 
MR. GOIDEL: Your Honor, I don't wish to take © 
the Court's time now reading each one of these docu- 
ments. We are near recess and so I would respects 


fully say that I have no objection at this moment, 


subject to perhaps during the lunchhour my reading 


THE COURT: Well, Mr. Garmansky, is it essentia 
for the further progress of your case to have these 
in evidence at this time? 

Can I hold that ruling in abeyance until he 
has an opportunity to go wer them? 


MR. GARMANSKY: That's fine, your Honor. 


| 
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this and then making whatever objection I wish. 
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THE COURT: All right. Let's do it that way. 

MR. GARMANSKY: Your Honor, there is just one 
ef these that I am going to question the witness 
further on. I believe it's Plaintiff's Exhibit 13A. 

MR. GOIDEL: Perhnanps I can read that very 
quickly. 

THE COURT: All right. Unless the witness -- 
the witness is certainly free to refresh his recollec- 
tion. 

MR. GARMANSKY: We don't have to offer it 
in evidence now 80 we can just wait. 

MK. GOIDEL: Fine. 

DIRECT EXAMINATIO; 
BY MR. GARMANSKY: (Cont.) 

6 Now, Mr. Lieberman, I'd like to show you again 
what has been marked as Plaintiff's Exhibit 13A. 

Now, at that particular executive board seeting 
held on May 30, 1972, in which Mr. Kirsch was present, as you 
Sust testified, was there any discussion com -rning Step-up 
Meetings? 


A Yes, there wie. 


Q Would you please state what those discussions 


were, who said what? 


A Well, as part of Mr. Roth's report, ne was at 
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the time executive vice president in charge of fleld opera- 


tions. 


He was notified that ne was going up to tuffalo | 


and he said before ne went up to Buffalo he'd like to present | 


some suggestions for Step-up procedures and he was orepare: 
at that time with this page tnat [I alluded to before, whicn 
says "Step-up Procedure" on it. 

He nad -- handed one out to everybody at the 
meeting, which was all the executive vice presidents und the 
Board of directors. Aliso included Mr. Katz, who was, I belie 
the president of the executive board at the time . 

And we discussed it. We discusse: each iter. 
and -- it was a very brief discussion since we were basically 
all in agreement on it. 

Q Now, Mr. Lieberman, you testified earlier that 
your position at the beginning of Galaxy was secretary- 
treasurer; is that correct? 

A THat is correct. 

Q Did that -- did you hold any other positions 
in Galaxy, throughout the entire existence of Galaxy? 

A Well, yes. First of all, I was a distributor, 
as we've alluded to before. Also when Mr. Rosenthal left 
in, I believe, June of 1972, at thattime a meeting of the 


remaining shareholders was held and Mr. Horowitz became the 


ve. 
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secretary-treasurer. Mr. Avni became the president of the 
company, of the corporation. I became the corporate vice 
president and chairman of the board. 

MR. GARMANSKY: Your icnor, tne Commission has 
no further questions. 


THE COURT: Mr. Gotdel, are you prepareu to go 


ahead for a while? 


MR. GOIDEL: Yes. 
THE COURT: All rirht. 
CROSS~EXAMINATIOVW 


BY MR. GOIDEL: 

MR. LERNER: tave they been marked? 

THE COURT: The ruling has been reserved on 
their admission into evidence until Mr. Goidel has 
had a chance to examine them. 

He hasn't had a chance to examine ore 

MR. GARMANSKY: Mr. Goidel stated thathe would 
use them for the purpose of cross-examination. 

THE COURT: lie's free tc do tnat, inasmuch as 
the witness identified them as notes ne made. ile may 
do that. I would have to say this. 

MWR. GOIDEL: All right, your Lonor. 

THE COURT: Admissibll‘ty, on something of 


in view of tne witne..' teatinony, woul: 
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be that they were records made and kept in the regular | 
course of business. 

They might qualify as -- as his notations as he 
indicated of these executive board meetings and what 


was discussed. 


In lieu of something more formal. 

MR. GOIDEL: Your Honor, I have enough other 
areas to go into without resorting to that for the 

: moment . 

THE COURT: You are witndrawing your objection 
to the admissibility? | 

MR. GOIDEL: Yes. 

THE COURT: All right. 

We will consider them for whatever -- 

THE CLERK: Plaintiff's Exhibits 3, 13, 
13B and 13C marked in evidence. 


(So marked. ) 


20 BY MR. GOIDEL: 


21 Would you turn to the pages in that book that 


you say -~ that's Plaintiff's Exhibit 11 -~- that you say 


My. Kirsch prepared? 


Yes. 


IT show you this document and ask you if you've 


| 
da 
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ever. seen this before? 
A No, I have not. 
Q Did Mr. Kirsch ever bring this to your 


attention? 


MR. GARMANSKY: Objection, your Honor. 


MR. GOIDEL: This is eross-examination. 


MR. GARMANSKY: ‘The witness has said he's never 


seen the document before. 
MR. GOIDEL: This 1s cross-examination. 
THE COURT: Hold it just a minute. 

What was the answer of the witness? 

MR. GARMANSKY: tHe said he's never seen tne 
document before. Mr. Goidel then asked him: Did 
Mr. Kirsch bring this to your attention? 

THE COURT. Did not? 

MR. GOIDEL: He said he did not see the document. 

THE COURT: All right. But the form of 
the question is: Did not Mr. Kirsch bring that 
document to your attention? 

MR. GARMANSKY: No. I think it's, did Mr. 
Kirsch bring this document to your attention? 

THE COURT: Did -- 

MR. GARMANSKY: Did. I believe that was the 


question. 


Lieberman - cross/Goidel 

MR. GOIDEL: Did. 

THE COURT: If you'll put the word "not” in 
there, did not Mr. Kirsch, I'11 permit you to ask that | 
question. 

MR. 

BY MR. GOIDEL: 


Q Kirsch bring this document to your 


attention? 
A to the best of my recollection. 
COURT: All right. 
GOIDEL: May we have this marked for 
identification? 
THE COURT: All right. 
THE CLERK: Yes, sir. 
THE COURT: What is it? Is that typed or 
mimeographed? 
MR. GOIDEL: Part is typed. Well, it's -- 
it's a mimeograph article. 
THE COURT: All right. 
THE CLERK: A five-page document marked for 
identification as Defendant's Exhibit D, like David. 
(So marked. ) 
THE CLERK: That's Defendant Kirschenbiatt. 


BY MB. GOIDEL: 


ha 
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Q Now, that book contains material that wis 


prepared by various individuals; is that correct? 


| 


A That is correct. 
| 

i 

i shown to all of the other individuals who worked on tn1i3 book 
{! 


or prepared other articles in connection with?: 


| 
MR. GARMANSKY: Could we be more specific, 


your Honor, and have what individual? 


MR. GOIDEL: All right. 


Q The work prepared by an individual, was it 


Q List for me the names of all people who 
prepared articles in connection with the prevaration of this 
book? 

Just articles? 

Yes, sir. 

Okay. 

Mr. Katz, Mr. Horowitz, Mr. Roth, Mr. Kirsch 
| and those are the ones I know that did. 

Q Was the article prepared by Mr. Katz showri to 
Mr. Kirsch before it was incorporated in the book? 

A I do not know. 

Q Was the article nrepared by Mr. Kirsch 3i.own 
to Mr. Katz? | 

A Yes, it was. 


Q Before? 


1. ese ast ama agen 


<dion sents anette ia sectea! MeaTe ma a 
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Yes, it was. 
Yes. 
Was the article -prenared by Mr. Horowitz 
shown to Mr. Kirsch before !t was incorporated in the book? 
A I do not know. 


Q Was the article prenarea sy Mo. Kirsch ciow, 


HOrowitz before it was placed i: the book? 


A : Yes, it was. 

Q Now, who were the other: . sir? 

A Mr. Roth. 

Q How about Mr. aoth's article, was it shown 

Kirsch before it was tncorvorated in the book? 

A I do not know. 

Q How about Mr. Kiroeh's article, was Lt . i0Wwr 
to Mr. Roth before it was put in the book? 

A Yes, it was. 


(continued next pare.) 
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Anyone else? 


A Mr. Marinaccio only did the layout. 


Q Fine. In other words, Mr. Kirsch was not 
called upon to approve or pass upon the articles written by 


the others, but the others were called upon to look over 


ry 


what Mr. Kirsch had prepared? 


A That is correct. « 
MR. GARMANSKY: Objection, your Honor. It's not 
what the witness said. 
MR. GOIDEL: I believe it is, your Honor. I am 
asking him what he said. 
THE COURT: It sounds to me as if it is a sua 
up of what he is saying. 
_ MR. GARMANSKY: Mr. Goidel used the word “approval, 
in his question. Before it was only “shown." There 
is no foundation laid for “approval” or anything else. 
MR. GOIDEL: I will withdraw the word “approval. 
Q The articles prepared by the others were not 
shown to Mr. Kirsch, but the article prepared by Mr. Kirsch 
was shown to the others? 
A That's correct. 
Q Will you explain to us why. 
A This book was to be used primarily as, you will 


excuse the expression, closing tool. That was my understanding, 


4 
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that was the understanding that we created the book for in ne 
first place. 

The people who were in charge of that particular area 
were Mr. Roth, Mr. Horowitz ad Mr. Katz. 

MR. GARMANSKY: Your Honor, if I may make a 
statement, I have an objection. Could I have the 
witness answer read back previously to Mr. Goidel's 
phrasing of the question of my objection? 

THE COURT: See if you can find that (addressing 


the court reporter). 


(Record read.) 

MR. GARMANSKY: Your Honor, I move to strike his 
answer because it was not responsive to the question, 
as I understand the question. | 

THE COURT: He didn't get a chance to finish it. 
He was starting to explain why, so I thought. He got 


as far as saying that they were in charge -- 


testified that he did not know whether the work of 
Mr. Roth and the other individuals he mentioned were 
shown to Mr. Kirsch. 


MR. GOIDEL: He did say -- 


MR. LERNER: Your Honor, if I may: The witness _ 


THE COURT: He said they were not. 


MR. LERNER: He said he did not know if they wer 
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MR. GOIDEL: Only in the instance of Mr. Kotn. 


the other instances he knows itwas not 3ow:.. 


MR. LERNER: The record will speak for its-:f. 


MR. GOIDEL: Yes. May we proceed, your Honor- 

THE COURT: Yes. 

Will you explain to us why? 

I've gotten very confused. 

THE COURT: You started to say that Katz, 

Horowitz and Roth were in charge of something. 

THE WITNESS: ‘he purpose of this book as -~- 
we called it, and it was known in the inner circles 
amongst the distributors, as a distributor's «losing 
book. 

MR. GARMANSKY: Your Honor, the witness is 
answering -- he is not answering a question. I don't 
know what the witness is talking about at this poii.t. 

THE COURT: I do. 

MR. GARMANSKY: What is the pending question? 

MR. GOIDEL: Your Honor, if I may interject. -- 

THE COURT: Mr. Garmansxy, I have allowed you 
great liberalit: in bringing out. from this witness 
what he knew was goiny on inside Galaxy. I an not 


going to turn off the faucet now that Mr. Goidel is 


Lieberman-cross 
examining him. 
It is perfectly clear what this witness is 
saying, and in all probability what he will say after 
that. 
MR. GARMANSKY: Your Honor, just so I understand| 
is the witness answering Mr. Goidel's gGuestion -- 


| 
THE COURT: It certainly seems responsive in the, 


sense of an explanation, just as you got rather lengchy| 
explanations that ended up with some understanding 
of what was being done. 

Go ahead. Because they were in charge -- 

THE WITNESS: This was known asa Closing book. 
Those people were in charge of closing wholesale sales; 
in other words, the sale of franchises. The Purpose 
of this book was to give to prospective distributors. 


We wanted information on supermarkets in here. We 


purchasing of supermarket items and told him to put 


wert to the man who was supposed to be doing the 


that information in here. 

But it was a tool of the departments headed by 
Mr. Kats, Mr. Roth and Mr. Horowitz. That's why 
Mr. Kirech's only function was to give us the informa- 
tion that was requested by those departments. 


Q Sir, did you look over the material prepared 
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by Mr. Kirsch before its insertion in this manual? 


A I was not involved with the preparation of this 


Q At any time thereafter, after its publkkation, 


| @id you look it over? 


A To some extent, yes. 


Q bid you find any inaccuracies or misstatements 


i of fact contained in the «rticles prepared by Mr. Kirsch? 


| 


| 
: 


| 
| 
| 
! 
| 
| 


A I wasn't looking for them. I don't remember 
finding any inaccuracies. 

Q Did anyone ever call to your attention as an 
officer of the corporation any inaccuracies or misstatements 
of fact contained in the article, purported to have been 
prepared by Mr. Kirsch? 

A In all fairness, they would have had to have 
done this research over again to have found any. I don't 
recall anybody saying there was anything inaccurate about it. 

Q Have you ever heard of Professor Allan Meredith, 

Rutgers University? 
THE COURT: Meredith? 
MR. GOIDEL: M-e-r-e-d-i-t-h, your Honor, 

Professor Allan Meredith. 

A io, I did not. 


Q Sir, if I were to tell you that Professor Allan 
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Meredith wrote an erticl: substantially the same as ti: 
that it was called to your attention ana shown to you 

Mr. Xirsch, would that in any way refresh your recollect: 


as to whether or not you passed upon or in any way ap rove. 


the accuracy of the statements waite by “Mr. Kirsch in his 


article? 

A You mean this article? 

Q Yes, sir. 

A I was not involvedwith tiie preparation ©1 

never saw that article. 
You never saw the article that I! am ceferrir: 

A That's right, Mr. Meredith, tharc's right. 

Q cir, I ama little bit confused, see if you can 
help me out. You have referred to a Board of Directors during 
the course of your testimony and you have referred v0 
mxecutive Board during the course of your testimony. 
the same? 

A No, they are not. 

Q Sir, what is the Soard of Directors, or ° 
comprised the Roard of Directors? 

A The Board of Directors comprised the sharchcider 
in Galaxy, with the exception of Mr. iwrowitz who was a member 
of the Board of tirectors after “Mr. Kos ¢nthai let' -- ne way 


not a shareholder. There was always three members of the 


<osepentttoicacennnatmtn tt. Aine een 
=e Et geese on 
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Board of Directors at all tines. 
Q What was the function of the loard of Diractcrs?! 


A They in essence contrulle! the corporation and 


corporation. 


Q Was there any «jreemant existing betwee. the 


appointed manayers t9 deal ih 3@p-orate Lunctions of tie | 
| 


three cirectors as relates to tneir voting for each ovler to 
become members of tie Poard of Directors, or restricting the 
Sale of their stock or anything o. that sort, sonetimes 
referred to, sir, a8 a sharenolder's agreement? 
A Yes, there was. 
Q Was there any such document? 
A There was. 
Where is that document? 
I have a copy of the sharcholders agreement. 
it is with the corporate minutes. 
Where are the corporate siinutes, sir? 
I believe they are right on the table over there 
ilk. GOIDEL: May 2 ask your donor to see the 
shareholders agreement? 
THI: COURT: Yes. If they are available. 
fk. GOIDEL: Yes. 
Mii. Dhidikx: Your ilonor, «ill the record retiec 


we handed Mr. Goidel the entire corporate minutes. 


Liabermen-cross 

MS. MYSLIWIEC: Corporate book. 

THE COURT: It may be so reflected in the record, 
Perhaps if you showed that volume to Mr. Lieberman he 
could identify what it is he is referring to. 
Q Sir, can you tell us whether the shareholders 

agreement is contained in this book (handing to witness) ? 

A I do not see it. 
Q Was it at that book, sir, at any time? 

I don't recall. 

Do you have a copy of that shareholders agree- 


| 


A Yes, I do. 


O.. Do you have a copy of that shareholders agreemen 


here in ccurt? 

A No, I do not. 

Q Where do you maintain or keep that record, sir? 

A In my home. 

Q If I asked you to bring it to court tomorrow, 
sir, would you do so? 

A I would do it if I could find it. 

Q Fine. Now, sir, would you tell me where the 
Executive Board was. 

A The Executive Board of Galaxy Foods was set up 


to run the various functions of the corporation. 
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In other words, they were more or less executive | 
} | department heads and they met jointly to discuss matters 


| which affected all departments, if necessary, to approve or 


} 
| pass on the purchasing of equipment; anything that would ae 
| 


} 


\ Galaxy Foods. The Executive Board also included the directors) 
' of the corporation. 


| 
| 


Q Were votes taken at meetings of the Executive 


Yes, Mr. Goidel, they were. 

Q O.K. Fine. Let us assume, sir, hypothetically, 
that someone proposed buying a truck for the corporation; woul 
a vote be taken on that question at the Executive Board? 

MR. GARMANSKY: Objection, your Honor. 
THE COURT: I will allow that. 

A More than likely it would be discussed, but no 
| vote would be taken. 

Q Who would ha.e made the decision to buy trucks? 

A I would gay that the Executive Board would have 

expressed its desires toward the thing, but the final decision 
| would have to be made by the directors of the corporation. 

Q That's a fact, sir, that such a decision for the 

expenditure of any large sum of money would have to be made 
by the shareholders and directors of the corporation, namely, 


the three persons whom you have named previously; isn't that 
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MR. GARMANSKY: Objection, your Honor. 
MR. GOIDEL: This is cross-examination. 
MR. GARMANSKY: I would like Mr. Goidel to 


define, “large sums of money." If there is a demarca-~ 


tion here, please let the record reflect it. 


MR. GOIDEL: I will be specific, your Honor . 
THE COURT: I will overrule the objection. I 

will ask you to put to this witness the question of 

his judgment as to what sum of money might be, you 


might say, above the floor line here. 

MR. GOIDEL: Fine. | 

Q Sir, answer that question, what would in your | 

opinion constitute a large expenditure that could not be nade | 

without the approval of the Board of Cirectors? | 

A Anything over the normal operating expenses tor| 

a department. In other words, let's “en -- we were working | 
on budgets. Let's say that the normal operating expense of 

. Quack's department, the warehousing, was a thousand 

dollars a month or a thousand dollars a year, whatever that 
figure may be, and he said, "I want to go out and purchase 

$52,000 worth of shelving,” or, "I want to go out and purcha 
cardboard cartons." Which he aid say. Those were of fared 


at the Executive Board meeting for discussion, to find out 
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if there were any alternatives, and if there were not, ther. 
they were authorized by the Hoard of Directors and the 
expenses were met by the Hoard of Directors of the coinpany. 

Q Again, sir, I will ask you -- I understand that | 
$52,000 is a lot of money. ilow about $500? 

A No, I don't think that that would be out of the 
norm for the operation -- in other words, I don't think that 
would be approved. 


(Continued on next page.) 
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CRUSS-EXAMINATLOW 
BY MR. GOIDEL (Cont'd) : | 
a Could Mr. Kirscn nave spent 9500 without a; oor 
al of the board of directors? 
a ue did on man, occasivis. 
W For what? 
A ‘For the purpose of fogu, 
o] gut, gir, didn't t.e board of directors 
him to go out and purchase the food? 
A tes. 
Q Yes. So, in effect, waile they didn't say 
"Mr. Airsch, go out and spend $1,000," they went out and 
said to him, “uy X type of foou, and whatever it ue the 
corporation will pay”? 

MR. GARMANSKY: Objection, your honor. 

Isn't that so? 

MR, GARMANSnY: Objection, Mr. Goiuel is -- 
he's making a enbkioe and then he's drawing conclu- 
sions that the witness has not saia. iie saiu: 

Isn't it a facc tnat the board of ccelucwis tolu airs 


to buy X type of food? 


has been no testimony of wno had coitrol uver wnat tys 


— 
i 


LS] 
ot 


et food was bought. 


wo Te 


We're only talking about money here. ‘‘nere at 
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i would like the question to be rephrased.» 

Tut COURi: 1 aw not too sure I unuerstana ful 
your objection, Mr. Garmansky, out I am perfectly will 
ing to nave Mr. Goiuel rephrase a question. 

AR. GOlULL: Your .onor, i will take it ste. 
by step then, 

Prankly I was tryiny to save a little tiie. 

ux Ma. GULDEL: 
w what was Mr. sirsciu's function in this vusiness 
A ue was executive vice~presicent of marietisns, 
and he sat on the executive voard of tie company. «we si: 
ail the purchasiny tnat woulu be -- nad seen necessary; to fal 
the warehouse up. iie was supposed to align these purcnases 
with our catalogue. ue was supposed to set retail prices 
for the catalogue. ie wen to work witi the warehousiny 
people in setting vo tie order of the prouucts. ue was to 
keep a constant inventcry. i1e was to re-order. we was to 


work with administration in the code numbers su tisat tne -- 


the computer could -- he had quite a few functions, in other 


words. 
Lasically everything to «.o witn te -- tae 
buying and sale to a certain extent of tne products. 
Q Ang oy products, we mean yrocery type atens? 


A 3,090 supermarket items. 
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Thank you. 
Now, sir, was a budget establishes by aiyone 
in the corporation for the purchase of these items? 

A Yes. The executive boarc was -- was told ap- 
proximately how much money we had at tnat time ana how much 
money we intended to spend on the food in tne beginning. 

Q You say that the executive board was tola iiow 
much money we intended to spend. Who is"we"? 


A Galaxy Foods, Inc. 


money we were going to spend? 
A I think it was tne entire executive bouru. 


HE COURT: Let me ask you this,if I may, 


| 
i 
| 
| 
VY I see. aAnd who made tie judgment as to now wach 
| 
| 
| 


Mr. Lieberman. 

Did the executive board ever yet to tne point 
of each vice-president getting up a proposed budget | 
for his department? | 

TUE WITNESS: Yes, it dia. 

BME COURT: : And now early in the yame would th 
occur? 

THE WITNESS: Well, the first budget was sub- 
uihied sae early in the game. I would say something 
like January of '72. tiowever, these budgets were 


amended at times as necessity -- for instance -- 


BY MR. 
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THE COURT: I understand 

THE WITNESS: Okay. 

THE COURT: But as early as this organization 
really -- really got started in September of '72; is 
that right? 

TH: WITNESS: That's correct. 

WHE COURT: And by January, ‘72, were all these 
executive ‘departments formed and headed up by inaivid+ 
uals who were on the jov? 

THE WITNESS: Yes, your iionor. 

THE COURT: And they -- so their respective 
needs and they proposed a budge for their respective 
departments. 

THE WITNESS: Wot quite, when Mr. Franz Quack 
came on the board, he had a great ceal of expertise 
in -- in the food business anu particularly in de- 
partmental business. iir. Quack worked with each one 
of the executives, found out what they needed, in dis- 


cussion with them on an indivicual basis and tuen in 


a report to the executive board he proposed tne vudaye 


for each department. 
GOIDEL: 


Q And whom did he propose 


A The executive board. 
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Q And then what did tue executive voaru 20? 


A There was some discussion -- inter-departwerntal 


£ don't know if trucking needs tnat “UCii, OY sometiiing 
like that. ‘ou know, taat sort of tuling., out we concuctea 


{ 
} 
| 
discussion, For instance, one Gepartuent uight say: well, 
a very extensive ~- as a tiatter of fact, I believe it was a 
whole day's discussion on tuat -- on tuose proposals. | 
THE COURT: In otucr words, everyvody wa3 given 
an opportunity to be heara with respect to his ow: 
needs as compared to the statuc neeus of somenody 
else; is that the icaca? 


THE WITNESS: «ie was given a chance to we 


neard on his own needs anu on everybody -- anu on 


Wik WITKESS: iuat's correct, your wonor. 


THe COURT: ‘inen was the vudget as proposeu -- 


was done after that? 
THE WITWics: I don't remember if it was passed 
at that meeting or it was held over for another meetin 


of -~ 
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everyvody else. 
Tik COURT: kigat. Ags a result of that, per- : 
haps changes were made in these proposed budgets? 


Lieberman - cross/Goidel 
CROSS-EXAMINATION 
BY MR. GOIDEL: (Cont.) 
Q Didn't the Board of Directors ever look it over 
A We were in the executive board. 

I understand you were on the executive board? 

THE COURT: Yes. 

Q Didn't you ever look it over and discuss it 
amongst the three of you in private? 

A No, we did not. 

Q Now, sir, let me understand. 

THE COURT: Let me ask you this. Perha:s tals 
might clarify things. Was it customary for t:.e member 
of the board of directors to be part of these execu- 
tive board meetings? 

THE WITNESS: Tnat is correct. 

THE COURT: So the people who constituted the 
Board of Directors were present at the executive 
board meetings? 

THE WITNESS: ‘That is correct. 

THE COURT: And preaumatly also participated 
4n discussions concerning such matters as the 
budget: of each department and 30 forth? 


THE WITNESS: Tnat is correct, your Honor. 


BY MR. GOIDEL: 
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Q ; Now, sir, let me ask you a questicn. What 
was discussed in the Board of Directors' meetings that vere | 
not discussed at the executive board meetings? 
A Oh -- 
Q You can take it step by step. Any meeting 


you want. 


A One of the things I know was salaries of the 
executives. Promotion of the executives, voiume of business | 
promotion of anybody from the field. 

In other words, from the distributors and field 
managers. Although that sort of thing was discussed some- 
times, too, +“ the executive board. Any corporate policies 

’ 
relating to the operation or proposals in front of the 
executive board of officers, the fina) decision on whether 
lr not to rent the warehouse that we took. The final decisio 


on what type of computer to have. And to my knowledge, 


that is all that was discussed there. 


the executive board? 


Q Who prepared the agenda that was to be set 7 


A The president of the executive board. 
Q And he was who, at the beginning? 
A And subsequently was there any other president 


of the executive board? 


Lieberman - cross/Goidel 

Yes, Mr. Katz. 

Did Mr. Katz own stock in the corporation? 

He did not. 

At any time? 

ile aid not. 

And did Mr. Norowlts own stock in the corpora 
tion at anv time? 

A Ne did not. 

Now, did the joard of Pirectors ever refuse 
to exnend monies which the executive vcoard requested ve 
spent? 

Not to ‘a KNOW Ladite. 

Okay. 

What is the lariest «mount of noney that the 
Board of Directors allowed the executive board to nacs upor, 


1f you know? 


‘ 


as 


A I believe -- you mean, $2: one lump sum? 


Is that what we are talkins «twout? 


Q Yes. 
A kay. 
I think it was Mr. Celano's department and that 
was the purchase of the computer. 
Q Now, could the executive boar! fire you, sir? 


A NO. 


Lieberman - cross/Goidel 
Q Sir, if we take a vote on everything and the | 
executive board concluded that they wanted to get rid of you, | 
why couldn't they not get rid of you? 
MR. GARMANSKY: ‘Objection, your Honor, us betng 
argumentative. 
MR. GOIDEL: It's not arrumentative. 
MR. GARMANSKY: He said the executive voard 
could not fire him, the witness. 
MR. GOIDEL: I'm asking him why not if we're 
running by virtue of a majority. vote. 
THE WITNESS: Because I was a corporate officer. 
BY MR. GOIDEL: 
Q Oh. There is a distinction between A corporate 
office 
I was a shareholder. 
--and an executive officer? 


There is. 


Q Tell me what it is. 
A 


What it is is that corporate officers could 
sign checks. Corporate officers could demand decitsicns made 
the way they ruled. Corporate officers could ftre executives. 
Corporate officers could virtually run the bus’ ness qaithout 


the executive board. 


However, that would be very foolish, ft: sur 


1.” 
a 
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Q Well, obviously all good men need good nen to 
work for them? 

A That is correct. 

0 Right? 

A Yes. 

Q What you are sayine to me, if I understand 
1t, is that the Board of Directors delegated authority to 
an executive board and as long as the executive board 
functioned in accordance with what the Board of Directors 
thought was reasonable, they would allow it to go? 

A That‘s exactly right. 

Q But they had a veto power over everythinz, 
didn't they? 

A The executive board? 

Q No, sir. | 

The board of directors had a veto power 
over absolutely anything done in that corporation? 

A = they did. 

THE COURT: Well, I have reached the conclusion 


that all officers should now go to lunch. It veinr 


after 1:00 psm., so let's recess until 2:00 o'clock. 


MR. GOIDEL: May we make it 2:15 again, Jude. 
It takes us ten minutes to walk to the place. 
THE COURT: All right. iitecess until 2:15. 


(Luncheon recess. ) 


AFTERNOON SESSION 
MR. GOIDEL: Your Honor, I have read over the 
exhibits that have boen offered in evidence, and 1 
have no objection to their introduction. 
THE COURT: All right. 
MS. MYSLIWIEC: They have already been marked 
in evidence. 
MR. GOIDELs Is that riqht, sir? 
THE CLERK: Yes. 
THE COURT: I believe they have already been 
marked on the asswaption that you wouldn't have any 
problen. 
ARTHUR J. LIEBERMAN, having 
been previously sworn by the Clerk of the Court, 
resumed the stand, and testified further as follows: 
CROSS EXAMINATION (cont'd) 


BY MR. GOIDEL: 


Q Sir, how much money did you earn while assaci- 


ated with Galaxy? 
-€ 2 ete ew 
Q Do you have any idea? 
A I can offer a guess. 


Give us as educated a guess as you possibly 


MR. GARMANSKY: Objection, your Honor. I 


believe that the figures would possibly be in the 


Lieberman-cross-Goidel 
books and records that we brought today. 

THE COURT: He is playing the best evidence 
rule back into your teeth, Mr. Goidel. 

MR. GOIDEL: Your Honor, the records provided 
me do not encompass the entire period of time that 
this gentleman was associated with Galaxy Fo:3:. 

THE COURT: Do they provide a reliable starting 
point? 

MR. GOIDEL: November of 1971 is the earliest | 
notation. 


THE COURT: The earliest notation? 


MR. GOIDEL: The earliest. We are missing 


August, September, October. 

THE COURT: I am not so sure I understand 

You say the earliest notation is when? 

MR. GOIDEL: November. 

THE COURT: So you need the first «wo months? 

MR. GOIDEL: Yes. 

THE COURT: Maybe you didn’t get paid for those 
months, is that true? 

THE WITNESS: I don’t recall, your Honor. I 
imagine I did. 

MR. GOIDEL: We will shortcut it. We won't 


play games. 


Lieberman-cross-Goidel AGe 
9Q Sir, the records that I have looked at indi- 
cate that you are listed as having received approximately 
$92,000 in approximately one vear an} ten months. ‘ould 
that be an accurate statenent? 

A That is -- 

THE COURT: One year, ten months? 

A I can’t say that would he an accurate stata- 
ment unless -- you are saying that is what the books repre- 
sent? 

THE COURT: Lat me ask vou this. ‘pia you, 
by any chance prepare an ad hoc sehedule that mignt, 
if reviewed by counsel of the Comission, be offered 
in evidence in lieu of extended testimony on this 
subject? 

MR. GOIDEL: Well, sir, what we did , for each 
month listed there, we put down the payment as to 
this gentleman personally. 

THE COURT: I suppose the witness should take 

at it. Do you mind? 

MR. GOIDEL: Wot at all, 

THE COURT: Suppose you glance at that vellow 
sheet that !ixr. Goidel apparently prepared on the 
basis of his cxanintion of vecsede during the lunch 


hour. 


| 
| 
| 
| 
! 
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THE WITNESS: Okay, your Honor. 
What is your question? 
Well, sir, first look at this. 


A I did. 


£609 


Q Having looked at this, sir, would this refresh 


(901) 439. 


your recollection to any extent that would give you any 
reasonable grounds *o believe that you earned approximately | 
$92,000 in the one year, ten math period that we are | 
speaking of? 

A That would be incorrect. 

Q That would be incorrect? 


Incorrect. 
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Would you tell us -- 

THE COURT: Will you explain why? 

THE WITNES6: Since apparently this came out 
of the cash disbursement journal, also included in 
there are any monies which were rebated to me after 


I purchased anything. ‘This is not the listing of 
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what I earned. 
Q Well, how much money did you earn as dis- 
tinguished from monies that may have been reimbursed you, 
if you know? 
MR. GARMANSKY: Your Honor, I have my objection 


previously to that question, as the best evidence 


Lieberman-cross<Coicel 
we have are the cash disbursements journal of “ala: 
and they are here presently. The witness has 49 
recollection as te how much he earned, 
THE COURT: I am not altogether sure to. wit- 


ness has come forth with chat definiteresa, * take 


it that Mr. Goidel assumed -- was there a ledoer gyeat 


headed up with the witness's name? 

MR. GOIDELs There is iust a disburement Seat, 
your iionor, and next to various items, his narc, 

THE COURT: Day by day? 

MR. GOIDEL: Ves, sir. 

THE COURT: Daily journal? 

MR. GOIDEL: Yes, sir, 

THE COURT: Si. you assured that any pav:e 
hin was sodoannation? 

THE WITNESS: Ves, sir, 

THE COURT: An‘?! he has explained to vn: 
that it was ‘not? 


MR. GOIDEL: Ves, sir. 
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THE COURT: Was there a regular payday? 

THE WITNESS: Your iionor, I believe we vere 
paid every two weeks. 

THE COURT: So that if you were shown the 


ledger in question, perhaps you could call out what 


Lieberman~cross-Goidel 465 


you regard as your salary payments and Mr. Goidel 


could tick them off on the sheet he hes and we might 


then arrive at a compromise for present purposes, with 


out impairing your right to cross examine him on the 
other numbers. Do you understand? 

MR. GOIDFUL: Yes, sir. 

THE COURT: Only to get a starting point here 
so we won't fluster around -- 

MR. GOIDEL: May I take it an absolutely dif- 
ferent way then, your Honc., subject te your approval? 


COURT: All right. 


(9) say that Mr. Kirgch was paid one per cent, 


ie that correct? 


SOUT E25 


A I believe my testimony was one~half to one 


AVENUE 


per cent. 


Q One~half to one per cent. And I helieve you 


also said that your payment was also based upon a per~- 
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centage of some sort, is that correct? 
A That's corract. 
Q What was that percentage? 
A Three to four per cent. 
When wag it three? 


I cannet recall. 


Lleberman-cross-Goidel 

Q When was it four? 

A I cannot recall. You are asking me specifi- 
cally what times, I cannot recall. 

Q Well, can you limit it then, sir, to a period 
of time that you were receiveng three per cent, as Jis- 
tinguished from dates, specific dates? 

A I believe in the biginning of the company, 
when it first started, I was receiving four per cent. And 
at sometime -- I can't make that -- I believe I was 
receiving four per cant in the beginning for several months, 
how long I don't know. Then it went down to three-and-a~ 
half as the company's volume started to rise. I believe 


at the end when Mr. Horowitz became corporate vice presi- 
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dent that at that time we were receiving three-and-a-half 
per cent. But I cannot pinpoint it. 

Q Well, now, sir, you heard Mr. Kirsch's testi- 
mony, didn't you? 


A Yes, 
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WV And Mr, nirscn testified that he earned senbesie 
mately $24,900 during the entire perice tiat ne was eaployea | 
by the corporation, isn't tuat correct? 

That's correct. 
¢ Now, at the vary least, sir, your earnings, 


since they were predicated upou the same figures that 


Lieberman-cross-Goidel 
theoretically would have been at least three times, and 
possibly four times that figure, isn't that correct? 
A ac, 
re Way not? 
NN Oh, I see what you mean, while he was earning 
one per cent, if 1 was earning ny lowest cf three per cent, 


it would be three times, that's correct, 


QQ And if you were earning four per cent, it would 


be four times? 


Kk, MARYL AN. 


A That's correct, 

Md Ana if he were only earning a half of one 
per cent it would be considerably tore percentage-wise, 
wouldn't it? 

A That's correct. 

W So that really, if ne earned $24,000, as he 
statee that he did, that would certainly indicate tuat you 
earnea somewhere upwards of $90,000, wouldn't it? 


MR. GARMANSKY: Objection, your donor. It 
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is purely speculative. 

MR. GOIDEL: Speculative? I am performing a 
mathematical computation. 

THE COURT; In otherwords, he is saying he 
has done it with mathematical certitude. 


MR. GARMANSKY: Multiply three times 20,000, 
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Lieberman - cross - Goidel 
whatever it is, con't yive 390,000. 

THE COURT: It isn't «quite as bare-voned as 
that. she theorem is that if Mx. sirsch's one per | 
cent produced $24,000 for hi: in two years; isnie 
it likely that Mr. Lieberman's threa per cent or four| 
per cent produced for nim three times the 924,000 -- 

MR. GARMANSKY: Your donor, out it is not --~ 

THE COURT: -- on the assumption tnat the 
percentage came off the same yross amowit of money, 
whatever it was, that was the monetary basis for 
this conversation, 

MR. GARMANSKY: i agree with your iuonor's 
last statement. On that assumption. but that is 
really an inference or something to be used by tne 
trier of fact here. 

THE COURT: Let's see what tne witness nas 
to say about that. i'm not impairing your ovjection 
rights, but it does seen to me that thie is not ming 
for afield. I mean a little unclear in my own mind, 
what was the three or four per cent applied against, 
what was the Lase? 

ThE WITNESS: The volune of money Cemiing in 
from franchige sales, 


THE COURT: That's what I thought it was. You. 


| 
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Say you started at three or four and were later re- 


duced to a lower percentage? 

THE WITNESS: I believe I started at four 
and shortly thereafter we were reduced to three and 
a half or three, but I can't say which figure, when 
it occurred, 

THis COURT: Three and a half per cent or three 
per cent. So somewhere from four down to three of | 
monies from sales of franchises, 

GUIDEL: 

4 ia that a net figure or a gross figure that 
you were predicating this percentage on, net franchise 
Sales or gross franchise sales? 

A Would you identify the term, I don't know 
what you mean, 

Q You paid a commission to the person wio 
brought in the applicant if the application were accepted 
and the franchise were solid, Was the three or four per rere 
predicated upon the gross amount of monies received from 
the payment of that commission or predicaad upon the figure 
after the payment of tuat commission? 

A based on the gross of the sales. 

THE COURT: On yross sales. All right. 


dow, let's see if we can m@ttle this. you 


Lieberman - cross - Goidel $70 


wouldn't dispute, as I understana it, Mr. KirscHs 


testimony that he received 924,000 over two years; 


is that correct? ‘hat is what I thought I. heard nim 


gay. 


THE WITNESS: 1 would nave no indepenuent 


means of saying that that was tne exact figure. 


(301)! 432 - 5660 


BY MR. GOIDEL: 


Q Approximately, 

THE COURT; Approximately. 

I would say it sounds reasonable, 

THE COURT: Does the one per cent sound correct? 
THE WITNESS: The half and one per cent, your 


Honor, was my testimony, yes, that's correct. 


THE COURT: A half of one per cent? 
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MR. GOIDEL: A half of one p@r cent to one 


per cent. 


THE COURT: All right. I'm not sure where we 


have gotten here. Is there any way in wnich we can 
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double-check this by having tne witness look again -- 


look at the journal itself one way Or the other, and 


perhaps call off, and you can check off the numers 


as he calls them off? 


MR, GOIDEL: kxcepting, your iionor, I haven't 


yet established which is wnat I'm going into, the ac- 


curacy of these books. 


Lieberman - cross - Goidel 470a) 
The CUURT: You can go ahead and do that right 
now, i assume tiiis witness may have some knowlecye 


on that supject. 


(Continued on 
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SEC lpmR3 
CROSS EXAMINATION 
BY MR. GOIDEL: 


Q Who maintained chose books? 


A Susan Singer. 

Q Did anyone at any time audit these books? 

A Oh, yes. 

Q Who audited these books? 

A Mr. Ronald Ellman. He is a CPA. 

Q He would check it and give who a report con- 


cerning it? 


A The only report we ever got was in 1973, 
latter part of 1973, 

Q Was that a Certified Public Accountant's 
certified report? 


A Yes, it was. 


THE COURT: Mr. Ellman is a CPA? 
THE WITNESS: Yes. 


THE COURT: And Sugan Singer was your account~ 


THE WITNESS: A bookkeeper, 


ant for bookkeeper or whatever? | 
| 


Q Sir, did you receive any monies other than the 
percentage released on the sale of franchises? 
A Yes, I received reimbursenents On any monies 


that I had laid out. 


Lieherman-c: 
472 
Would you put in chits that raimbursonent? 
Yas. 
Would you itemize what i tas; for? 
To a certain extent. If it was a hun) 
stationery, we would put down stationery supplies. 
0 In other words, you miqght buy stationery 
laying out money out of your own pocket? 
A That's correct. 
fa) Was there any reason, sir, let's say, ‘or 
buying stationery that way rather than having the corpora- 
tion billed for the stationer:’? 
A Expediency. I wasn't voing to wait fer 
body to deliver a roll of scotch tape to us. 
Q You used the word stationery? 
A Stationery supplies, I said. 
Q I see. Would you look through this book -- 
this is the cash disbursements ledger commencina wit. 
November of 1971, and you can aither call ont the ficure: 


now as to what was not compensation, what was not compens:- 


tion, merely reimbursenent, or add it up in your own mind 


and give us a general figure as to what fiqures indicatinea 
payment to you were not for compensation. 
A May I ask if I can do this, since there are 


a group of checks nade out apparently in some sort of 


3 Liebernan-cross-Goidel 473 
order, everytime one of the executives was paid, and I an 
including in that, could I say it might be easier for me to 
call out the checks that were compensation for franchise 
sales. 
TIE: COURT: I suggest you do that. Were they 
‘likely to be -- I suppose they weren't like ly to he 
in the same amount each time, were they? 
THE WITNESS: Mine and Mr. Avni's and ‘ir. 


Rosenthal’s would have been, your lonor. 


THE COURT: In the same amount each time? 


s WITNESS: That's correct. 

THE COURT: Why con't vou call out those same 
or similar numbers and lir. -- 

THE WITNESS: All rigat. 

THE COURT: -- Goidel can take them down. 

THE WITNESS: It is listed as overrides and 
cormissions right nere in the third column. $500 <-- 

THE COURT: That is November, starting Novembe 

THE WITNESS: November ‘71, 

THE COURT: Just call off the numbers. 
only interested in the totals. 

THE WITNESS: $360. $56. 

How much was that, sir? 


S245. S50. SiS7. Gi00. $200, $30. 


Lieberman-cross-Goidel AT4 
Mr. Goidel, do you want also money earned 
on my Own operation of my distributorship? 


We will go into that next. 


So I have to weed that out, which you apparently 


Yes, we did. 
$1,190. $2,870. $450. $4,616.66. $720. 
$1,440. $1,380. $750. $1,920. $1,715. $3,185. $1,110. 


$2,490. $2,190. $3,960. $2,880. 


(Continued on next page) 


' Lieberman-cross 
Continue, please. 
$9,600. 
Tt was a good month, your Honor. 


THE 


COURT: It sure was. 


(Continuing. ) $5,820; $2,790; $1,440. 


T*m sorry? 


A $1,440; $1,890, $2,310; $3,690; $1,680; $990; | 
$645. 
Youre asking me how much money I received in 
income? You're asking me how much money I received in 
income from -- from Galaxy Foods? 


Q No sir, not income. Income could be both 


commission <= 


A How much money I received of the -- of earn- 


ings? 


Q As a percentage, as a percentage, three or 


four percent of the gross sale of franchises. 


I A Okay. From February -- 


| Q Other than commissions which you eanred when 
you brought someone in. 
A Prom February 1973 to the demise of Galaxy 
Foods, I did not receive any more than $175 from Galaxy 


Foods. 


That's from February '73 forward? 


That's correct. 


Lieberman-cross/Goidel 
Okay. 
A To the best of my knowledae. 
Q Now, sir, let's work on that. First of all, 
IT have added up the figures you have given to me, ani they 
are, if my addition is correct, $65,905. Would I be -- 


MS. MYSLIWIEC: I have $996.66. 


All right, at any rate, $69,900 approximately, | 


That is incorrect. 

MR. LERNER: That represents overrides. 
you define the figure? 

MR. GOIDEL: I'm going to. 


COURT: 65? 


GOIDEL: $65,900. 

COURT: From November '71 to when? 

GOIDEL: From November ‘71 throuch 
February of 1973. 


BY MR. GOIDEL: 


Q Is that correct, sir? 
A That's about right. 
Q Let's see if we can take some of these 
figures that you haven't read orf. 
A Okay. T can tell you that there is $5,060 


in commissions on the sales of franchises. 


Lieberman-cross/Goidel 

Q 5,000 commissions? 

A That was the $5,000 that I gave to Mr. shewaek | 
to come into the business. 

Q Okay. 

A IT did not trv to even attempt to add up the 
petty cash figures. 

Q No. I wouldn't expect <= 

THE COURT: Is that 5,000 above the 65? 

Q Is that correct, sir? Above the 65,000? 

A Yes. tT dia not inelude that, your Honor, 

was reading off those figures. 

2) All right. Now, sir, let's take some of the 

items that we -- we've not mentioned so far. 


Go te August of 1972. There is an iten, 


$3,960? 

$3,750. In August. 
That's correct. 

Yes. What was that? 
That was a loan. 


A loan from whom to whom? 


From Galaxy Goods to me, which was repaid in 


When in 1973? 
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A Actually it was -- I believe [f began to };ay 
it out in late November or December and it was paid out by 
probably June. 
Q I see. 

Well, that would be reflected then not in the 
cash disbursements of the company but in the cash receipts 
book? 

That's correct. 

Okay, fine. Now let's take another item. 

In March? 

Of 19727 

Yes sir. 

Now, I believe you say that you received no 
commissions following February? 

A *73 you are talking about? 

Q Yes, ‘73? March == 

A Ll received them. wait. 

Q Please. Just hear my question. Just answer 
my question. 

A Sorry. 

Q You just gave us figures totalling $65,909 
approximately and I believe you stated that after February 
of 1973 you did not receive your reinumeration of 3 or 4 


per cent of the value, total value of the monies realized 


Ms) cae aE 
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from the sale of franchises? 
A I received but I did not retain. 
Q Oh, well, all right. 
Let's tell me first what you received, 
MR. GARMANSKY: Your Honor, T object to this 
line of questioning on the grounds of relevancy. 


MR. GOIDEL: Your Honor, I am certainly 


cognizant of the questions I am asking. TI think they | 


are relevant. ‘They show the position of my clients 

in relation to this gentleman who is here testifying, 
who has through various statements made by him, 
demonatrated that my clients were part of a scheme 

and that they were part of a large hierarchy standing 
near the top of that hierarchy, and I have the right 
te go into exactly what their position was, whether 
they were ministerial or were they active participants 
in what the Government alleges is a fraud. 

MR. GARMANSKY: Your Honor, I would respectfully 
suggest that the way to go about it is to ask the 
witness what they did, not asking the witness how 
much he was paid. 

That doesn't show what the defendants, Mr. 
Goidel's clients, did. 


If he asked the witness how much he waa paid. 


Lieberman-cross/Goidal 
We have already -- 
MR, GOLDEL: Ba aia, 
MR. GARMANSKY: We have 
that Mr. Lieberman was paid 3 + 
depending on the period of tire : iiirsch was. 


We've already established tnat. 


@ (301) 439 - 5600 


Tt don't think it's relevant to now co inte 


every penny and to fin’ out axactly when and what 


time this occurred. 


MARYLAND 20783 


{f he wishes to establis: that, he can «sk 
certainly i.ore pointec, direct «uestions. 


THY COURT: Well, T wil] agree with you, 
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Mr. Garmansky, to sore extent. ¢ de not think 


want to go into an accounting. 


SUITE 


MR. GOTDEL, 1a, I am not going 
accounting, your Honor, But T've added up -- 
THE COURT: Are there other significant 


amounts? 
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MR. GOIDELs: Yes air, Loar only’ going ‘inte 
large amounts. IT am only taking those where 
thousands of dollars, not hundreds. 

THE COURT: I will overrule the objection to 
that extent because I do think it has relevance, not 


only on -- one might say the relative positions of 


Lieberman~-cross/Goidel 


some defandants as against other defendants and what 


those right mean in terms of who one might consider 


jing parties were as contrasted with the 
lesser luminaries. 

I think it also has a bearing on the question 
of relief the Commission seeks here which is not 
only injunctive but disgourgment. 

MR, GARMANSKY: I understand your Honor's 
position but I respectfully suggest that we limit 

period of inquiry on just up to the point of 
Kirsch remained in Galaxy. 
Mr. Kirsch left Galaxy, it's certainly 
ot relevant any longer. 

We've established left in January of 1973. 

For the sake of brevity, at this 
moment I will acceed to his wish. 

THE COURT: All ¢tignt. What we are talking 
about is the period from November ~- 

it. GOIDEL: We've already gotten the 
figures up to February, which is just one month 
beyond, so 1 assume you will accept that consession 
temporily? 


Thank you. 


THE COURT: All right. 
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8 Lieberman/cross/Coidel 
BY MR. GOIDEL:s 

Q But, gir, let me ask you this question. The 
books are accurate? 

A I can't testify to that. 

Q You relied upon them as an officer of the 
corporation and you say that they were certified by a 
Certified Public Accountant; isn't that correct? 

A I relied upon them? In what manner? 

I didn't rely upon them. 

Q All right, sir. You worked for a company) 
isnt' that correct? 

A That's co-vrect. 

Q You wanted to be paid; isn't that correct? 

A That's correct. 

Q You wanted to be paid every penny that was 
owing and due to you; ian't that correct? 

A That's correct. 

Q Im certain that when you received a check ~~ 
by the way, who made out the checks you received? 


A Who made them cut? Susan Singer made them 


Who signed them? 
Bither Mr. Rosenthal, Mr. Avni, Mr. Horowitz 


or myself. Two out of those three at any given time. 


483 
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Q Fine. When you received this check, was there 


anything that appeared on it? 
A Yes. 
Q What appeared on it, sir? 
A The percentage and the total volume that it 
was based on. 
Q Percentage and total volume. Okay. 
T assume that the total volume was the same 


total volume that would have appeared on the check that was 


AAR YLAND 2076 


received by Mr. Kirsch? 

A Exactly, Mr. Goidel. 

MR. GARMANSKY:s Your Honor, may I raise an 
objection here as to point of clarification? 

Was this percentage on the check itself or on 
possibly the check stub? 

THE WITNESS: No, It was -~ I see what you 
mean. It was on the stub, The check was a rather 


big sized check and it -=- the stub was -- 


(Cont'd on next page.) 


Lieberman - cross ~ Goidel 
THE COURT: It was a tear-off portion callec 


the voucher part? 


THE WITNESS: Yes. There was that, too Vhere 

-are actually three parts to tne cneck. ‘“Vhere was 

a check to which a -- a tear-off part was and tuere 

was a carbon where a duplicate of the whole face of 

the whole check was made, and the voucner. 
BY MR. GOIDEL: 

Q Okay. Now, the same volume figure, as | 
to say, that appeased on your check would also appear 
check of Mr. Kirsch; isn't that correct? 

A That's correct, 

Q Well, now, sir, if you received not less 
three tines what Mr, Kirsch received and if Mr. Kirsch 
during this period of time received $24,000, snould yournot 
have received at least $72,000? 

A I have so testified. 

Q Wo, six, I'm afraid you haven't so testified, 
You've read off figures which are at least $7,000 or $4,00v 
less for that period of time. 


A Mr. Goidel, are we talking about $24,000 tiat 


he received -- that Mr. Kirsch received only in payroll or orp 


we talking about $24,000 he received including the sale of 


} 
| 
} 
| 


franchises? 


Lieberman - cross - Goidel 
QQ Sir, it would make no difference. If you want 
to lower the figure of salary tor Mr. nirsch, is that what 


you wish to do? How mucn dia ae receive in comnissicn? 


MR. GARMAVSKY: Your Honor, 4 lave an ovjection, 

I don't know. 

MR. CARMANS;.Y: Counsel is veing puaenianeiioes! 
number one. First of all, it hasn't been estaclisned 
directly by looking in tne casn dispursenent journal 
now much money Mr. Kirsch received trom tne gross 
sale of commissions. 

tai COURT: we'll let somekody do that for 


redirect, if necessary. I don't want to take tne tine! 


to go through nore accounting. 

MR. GARMANSAY: Your iionor, my point is that 
Mr. Kirsch testified ne receiveu commission payments 
as well as recruitment paynients from bringing people 
to Galaxy. 


Tub COURT: { uon't know whether -- 1 don't 


remember that. i'il accept your statement tnat that 
was so, 
I think for tpresent purposes we want to get 


back on the track here, which was, I thought, to ex- 


to the $70,900, which he has acknowledged, which 


\ 
| 
plore the possivility that Ar, wieberman, in ssaition 
; 
| 
| 
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Leiberman - cross - Goidel 

includes that $5,000 ie spoke of, received any othe: 

amounts which on reflection he might recognize as 

compensation rather than reimbursement. 
MR, GOIDEL: Okay. 
BY MR. GOIVDEL: 

Q Now, @ir, in June of 1972, you receivea tne 
following payments. You don't aeed it. I'm reading what ap- 
pears in that book, sir. $250, 9500, $500, $250, $3,165. 

THE COURT: Which were not previously cneckeud 
off. 

Q The first four figures were not cnecked, were 
not spoken of by you in your testimony. 

A That's correct. 


Q What are they, sir? 


| 
A $250 ig an override on a field manacer wring ing| 


in another field manager, when you are a distributor, 


so that you had two of tnose. $250. 


Q Yes, sir. 

A The other one was $5007 
Yes, sir. 
That was also commissions. 
Commissions on what? 


The sale of franchises, not on -- that was 


all Mr. -- that's what the $5,000 is, ‘ir. Lieberman. That's 


Lieverman - cross - Goidel 
in there, $250, $250. I believe there is a $2,000 one. 
Then there is another 391,275. 31,250. 
If you add those u, tnmey cone out to 45,000. 
Tike COURT: Liv otaucr worus, what you are saying 
is that tne 9,5000 co.uwiissions you sentioned woulu 
cover these other payments? 
fuat's correct. 
COURT: «all ragat. 
GOIDEL: 
Q A right. Do you know how iany Such payments 
I would nave to add up to yet tuat figure? 
Perhaps six. 
oix? 
Or seven. I con't know exactly. 


ow about a $2,000 figure? ‘oulu tnat be part 


That's a direct Gistributor comin; in. 
A direct distrivutor COuwlug in? 
A A» diatributor vringing in anotner distributor 


for $5,000 receives 92,09u. 


Q In other words, you, as a distributor then re- 


A 1e8. 


ceived an additional 92,000? | 
| 


You received tuat $2,)049 iu July? That was 


5 Liebvernian 
other than your compensation? 
A That's correct. 
All right. 
Now, gir, let's see if we can snorteut it to 
the best of your ability. we've estarslishea througa your | 


oriyinal testimony here just now tnat approximately $7u,v00 


| 
was realized vy you froi tue sale of francilses, » tne 
| 


nature of salary, that is vy taking tnuree or four per cent of 
the gross volume; isn't that correct? 


i4R. GARMANCAY: Jojection, your uonor, 


I pelieve tue witness's testimony was tuat 95,0P0 


i 


was given to Arthur sieévack. 


MR. GOIVEL: we're yodny -- he received it. 


That's all I'm asking. 

MR. GARMANSKY: No. That's wy point. se uld 
not testify he receivee it. 
GUIDEL: 


vid you physically receive 


¥es, iL acid, 
UkKay. 
How, that $5,000 plus tie otuer 965,900-,lus 
dollars approximates $70,000; isn't tiat correct? 
a L would ayrvue. 


All right. 


Lieberman - cross - Goidel 
Now, in addition to tnat 970,000, can you tell 
us approximately how much money you received on the actual | 
sale of franchises by you as a distributor? 


A I had no other sale of franchises. 


v) So that all other monies listed on those pooks 


having been paid to you would either be for reimbursement 


expenses out of pocket; is that correct? 

A That's correct. 

Q Or for anything else? 
Or anything coming -- any payments after 

February, 1973, which we are not talkiny about. 

Which we are not talking about? 
that's correct. 
Okay. Fine. 


Or the $3,750 loan. 


(Continued on next page.) 


Lieberman ~ cross/Goide)l 
CROSS-EX AMINATION 
BY MR. GOIDEL: (Cont.) 
Q Now, there is a figure in March of $971. 
Was that reimbursement? 
MR. GARMANSKY: March of what year? 
MR. GOIDEL: March of 1972. 
that reimbursement and expense? 
THE COURT: What was the figure? 
(Record read.) 
March of 1972. The figure, sir, again is $971. | 
MR. GUSRAE: Your Honor, at this point [I'd like | 
to interpose an objection since Mr. Lieberman is 


still a party to this action. 


I do represent Mr. Lieberman. I see no relevaney 
| 


of whether -- of the figures that Mr. Goidel is speaking 
of at this time to the issues remaining in this ote 
MR. GOIDEL: If anything else, it certainly | 
goes to credibility. 
MR. GUSRAE: Credibility? 
MR. GOIDEL: Certainly. 
MR. GUSRAE: The amount cf money is there. It's| 
on the record. Speaks for itself. 


MR. GOIDEL: We're asking. 


THE COURT: As I think I said before to 


Lieberman - cross/Goidel 


Mr. Garmansky, I think it 1s a fact the Court should 


consider with respect to the relationship of the defen- 


dants on trial to this organization as compared with 
other defendants not now on trial. 
I think it has relevancy to the question of 
relief, i.e., what the Commission calls Hiss. 
MR. GUSRAE: Your Honor, that's been settled 
as to this individual. 
THE COURT: But not as to cthers. And -- 
so I am overruling your objection. For those reasons. | 
MR. GUSRAE: Okay, your Honor. 
GOIDEL: 
Did you find it, sir? 
Not yet. $971.00? 
Yes. 
Listed under general expenses. 
Yes. 
I have no idea what that is. I don't remember 


receiving $971.00. 


Q Well, all right. Let's -- since you 


remember that one -- 


THE COURT: Well -- 
May I say, Mr. Goidel ~- 


Yes? 


Lieberman - cross/Goidel 

A <t we3 @ practice at times when we wanted 
cash around to make change rather than making out a check to 
cash, which would be carried to the vank and if the guy 
got hit over the head, that 1: was made out to that -- to an 
individual. 

He took it to the bank and cashed it. It 
provided at least one-way safety. 

Q Sir, may I just, without belaboring this point 
too much further, just give you give you a list of figures? 
T at's $971.00 in Mareh, $450 in April, $5090 in May. 

None of which are these $250 payments, which you've 
alreauy explained. $1250 in June. 

A 

Q 

A $1250 in June? 

Yes, sir. Very beginning of June. 

The very beginning of June? 

Yes, sir. 

That was -- I listed that. I'm sorry. 

No, sir, you did not. 

$1250, that was part of the $5000 

Well, fine. Okay. That's part of the 5000? 
Yes. It's paid out in commission. 


I understand. 
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Lieberman - cross/Goidel 
THE COURT: I heard him say 1250. 
Q What is the total ~- what is the 1250 in July? 
I thought that was the 1250 you were talking about. ‘That's 


also the very beginning of July. 


A That's also a commission check. 


Q To whom? 
To me that went to Mr. Shevack. 
Okay. 
Then what is the $2000 figure in July which -- 
That's also a commission check. 
4500? 
Two $250.00 ones. 
Okay. Fine. What are the two $500 ones in June. 
Oh, I see what's happening. 
Q we are adding up a little bit more than $5000. 
A When Mr. Shevack came into the business, I 
received a check for $2000 as my commission for his coming 
into the business. That's how we're goofing this up. That 
I kept. 
THE COURT: Well, would that be then -- 
THE WITNESS: That would be the $2000 check. 
THE COURT: Then would that be additional to 
what we have been talking about here? 


THE WITNESS: I think it's included into what 


{ 


Lieberman - cross/Goidel 

we have got. You mentioned -- 

Q No, it's not included, sir. 

A You mentioned the $2000 check, did you not? 

Q Yes, but you didn't mention it. I mentioned 
it after you finished elaborating on -- 

MR. GARMANSKY: Your Honor, counsel is being 
argumentative. This line of questioning -- 


THE COURT: TI think we'd like to try to wind 


this up. 
MR. GQOIDBL: All right. 


THE WITNESS: Mr. Goidel, did I not mention 


But you left out figures aggregating more than 


A very large substantial sum. 


$5000? 
Q Yes, you did. 
A Okay. 
Q 
$5000. 
| A 


There is another $2090 now that I am admitting 


2 


that I earned when Mr. Shevack came into the bvusiness. 


| Q So then that's $72,000? Roughly? 

| A Which is exactly four times 24,000, three times | 
H 

| 
| Q We'll leave this point for the moment. 
| 


$24,000. 


Did you receive any other form of remuneration? 


Not to my Knowledge. Remuneration? 
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Q 


whatever 


A 


Lieberman 
Remuneration, 
you would 
Only petty casi 
You nave an 
No, I do not. 


bid you have an 


Yes, I did. 


feontinued next 


pay, 


like t 


- ecross/Goidel 
salary, 
o use? 


returns. 


automobile? 


automobile at 


that 


compensation, 


time? 
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Lieberman-cross/Goicdel 
Who provided you with the automobile? 

A It was leased by Galaxy Foods. 

Q Yes, to Galaxy Foods by Appollo, is that the 
name of the firm? 

A No, it's not. I forget the name of it. [t's 
an auto leasing firm in Long Island. 

Q pid the corporation extend to you the privilege 
of using that automobile? 


A For some months, yes. Other months I paid 


Q And how about -- sir, did you ever hear of a 
corporation 1866 Corp.? 
A Yes. 
Q Who is that? 
A That was our landlord at 1864 Platbush Avenue. 
Q So that was for rent? 
A Yes. 
Q What kind of automobile did you drive while 
you were with Galaxy? 
A Cadillac. 
THE COURT: Do ypu think this is really getting 
us anywhere? 
MR, GOIDEL: Again, your Honor, just to show 


status. 


Lieberman-cross/Goidel 

Q Who were given the privilege of operating 
corporete automobiles? 

A Myself, Mr. Horowitz, Mr. Katz and Mr. Roth. 

IT also drove a Chevrolet. 

Q Did Mr. Kirsch, to your knowledge, through 1972, 
let's say from August of '72 when he first discussed 
joining your organization -- August 1971 when he first 


discussed joining your organization, through December of 


1972, to your knowledge, have any other position or jobs 


with any other firm? 


A Have any other position or job with any other 


to my knowledge, no. 

COURT: Who is this? 

GOIDEL: Mr. Kirsch. 

COURT: Did you say August 1972? 

GOIDEL: August '71 through December '72. 
At first I did say August '72, your Honor, I made an 
error. think I corrected it. 
Q Did he have any other position with any firm 

that you know of? 
to my knowledge. 


many hours a day did MR. Kirsch work? 


INC. 


Lieberman-cross/Goidel 

A I would say no less than 12 on any qiven day, 
and up to 24 on others. 

Q How would you describe Sin, would you describe 
him as a hardworking, industrious person, as & lazy man or 
loafer, or what? 

A I would describe him as an extremely 


industrious individual, and one who would be go far 


20783 @ 


from the definition of laxy as to never hear it -- as 


never hear him described that way. 


MARYLAND 


Q And these hours of working that he performed, 
were they devoted to any specific activities in behalf of 


the corporation? 
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A Nefinitely. 


TE 


Q Would you tell us what specific activities ne 


U 


performed for the corporation? 
A All those that I outlined before. For instance, 
the establishment of the catalog, buying of the product =~ 


just listing 3,600 items, determination of which ones out 
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of 10,000 possible we would carry; supervising anywhere 
toward end of 215 individuals. 

Q All of these activities that you are discussing 
with us now were geared toward the retailing of food, were 
they not? 


A That is correct. 


Lieberman-cross/Goidel 
Mr, Kirsch ever indicate to you that he 
did not believe that. Ga ry wale be in a vosition tc market 
food? 
vid he ever incicate te that -=- I don't 
understand the auestion. 
Did he believe -- 1 will put it more positively. 
To vour knowledae, did he believe that this firm intended to 
market food? 


your Honor. 


Q Did he say to you anythiny concerning 
this corporation's intentions to market food; yes or no? 

A We did not. 

@) Did he ever say anythino to you to the effect 
that he did not believe that this corporation could or would 
market food? 

iie@ did not. 

Now, Plaintiff's Exhibit 134 in part reads, 
and this is apnarently a staterent submitted to a Mr. 
Horowitz, and I assume this forms a part of the corporate 
records and is kent in the ncrral course of the operation 
of the corporation's business: "I am going to be working 

Don Kirsch. Mv intentions are to take some of the 


pressure off Don." 


METROPOLITAN REPORTING SERVICE, INC. 


Liebermar~cross/Goidel 
pia Mr. Kirsch work under pressure? 
A Oh, y@8e 
Q Sir, in discussing the executive board, do 


you recall -~ 1 believe it was yesterday -~ it was yester~ 


- $600 


day ~- weli, sir, let's see if I can save us some time. 


439 


You said that only those officers of the 
corporation whose title was preceded by the word executive 
attended the executive board meetings, in addition to the 


corporate officers, meaning you and the other gentlemen 
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shareholders of the corporation) is that correct? 
A That is correct. 


Q Ia that an accurate statement? 
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A That is accurate. 


SUITE 219 


No one else attended those meetings? 

There might have been -~ 

MR, GARMANSKY? Could we have 4 time period? 
Mit. GOTDEL: At anytime. 


A There might have been a time when we called in 
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somebody, an external person, perhaps 4 distributor who 
might even have a complaint he might to place before usi 
he'd be invited in. 
However, that was on & rare occasion. 
Q How about your wharahouse manager, 4idn't he 


attend these meetings? 


} 


dic he hbecone a vice .president? 
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Subsequent to ‘r. iirsci Leaving. 


AND 


That. would 
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executive vice 
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sortation. 
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AVENUE, 


Until atter “rh Biysen 7 
L am NOt. Sure) ob. that. : eo WAS Qxocutiye 


Vice president Of transportution «auri rm odd progral 
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was that? 
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bat wae si : Yovermber 27, 
recollect: 
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apvolite LO. tC 
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7 Lieberman-cross/Goidel 
since there was nobody handling transportation, because 
Mr. Rogenbach had passed away, he was called in to sit at 
those meetings. 
Q And that was before Mr, irsch left, correct? 
A Correct. 
Q So that in addition to executive officers, at 
least Mr. Marin attended, and he was not an executive 


officer at the time? 
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A Not all the exeuctive board meetings. 


MARY. 


Q How about ir. Melendez, was he an officer? 
A Mr. Melendez became an executive vice president 


of administration. 
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Q When? 


A When Mr. Celano moved u; to first vice 


SUITE 


president of the executive board. 


AVENUE, 


Q When was that? 
A I don't remember. But it was certainly after 
the Rafi Awards in September of 1972. 


Q As a matter of fact, it was after Mr. Kirsch 
ti 
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left the employ of Galaxy Foods? 

A That is not true. 

Q Sir, let us see if we can establish when this 
book was prepared, this book, Plaintiff's Exhibit ll. 


A There were several amendments to fis book, but 
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the original was prepared -- this book was prepared to 


Kenneth Rosenthal leaving, I would say August of 1972. 

Q Is when that was prepared? 

A This book, the one we have here. It has 
my picture as chairman of the hoard, Mr. Avni and. 
Horowitz, so it obviously could not have been prepared prior 
to Mr. Rosenthal's leaving. 

Q Didn't Mr. Melendez attend meetings of the 
executive board before Auyust of 1972? 

A He did not. 

Q Never? 

A Never. 

Q You are certain, sir? 

A I am positive. 

Q Other than Mr. Martin, can you think of the 
name of any individual not an executive board member, who 
attended meetings? 

A Susan Singer. 

Q Who is Ms. Singer? 

She was the secretary~bookkeeper. 

Did she regularly attend those meetings? 
NO. 

How frequently? 


About as frequently as Mr. Martin, once or 


Lieberman~cross/Goidel 


Q You say distributors at times were invited to 
these meetings, is that correct? 

A That's correct. 

Q Was Mr. Shevack invited to these neetinga? 

A No, he was not. 


Q You made mention that all of these officers 
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attended the step-up meetings; is that correct? 


A That's correct. 


MARYLAND 


Q But did all of the officers speak at step-up 


meetings? 
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A No, they did not. 


0 Who spoke at the step-up meetings? 


SUITF 215 


A To the best of my knowledge, the only people 
who spoke at step-up meetings was myself, Mr. Horowitz, lr. 
Roth, Mr. Katz; and Mr. Rosenthal in the very beginning -- 
I think I omitted him on prior testimony -- and perhaps Mr. 
Glazer on occasion. 


Mr. Awni never spoke at it -- 
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THE COURT: I am confused. I thought the 
answer you gave was the officer's did not speak. 

THE WITNESS: No, your Honor. I believe my 
testimony will read that at step-up meetings it was 


only an officer or director of the corporation -- 


Liebernan-cros3s/Goicel 
Tl'h COURT: Maybe you misunderstood the 
cuestion. 
BY “MR. GOIDEL? 
Ay cuastion aqain, 
the step-up meetings? 
narecd those p 
all of the people? 
lo the best of my knowledge those are all of 
the people who ever spol:e at a stepeun meeting. 


' ' oi t Pal 
COURT: Pre these would 


tu WITNESS : the recnle T have named 
were officers, with the possible exception of Mark 
Glazer, who was not an officer. 
Q ut not all of the officers spoke at thse 


meetings? 


amend my statement, all che 


HAMPSHIRE 


corporate officer -- 
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THE WITNESS: Your lionor -< 
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THE COURT: Except Rosenthal, perhaps. 
THT WITNESS: Wosenthal dic speak. Mr. Avni, 
to the best of ry recollection, never spoke at a 


step-up meeting. Ai aumeateer of fact, Mrs Avni 


never spokn at any meting, periaps a training session 
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hieberman-crosse/Goidel 
in retail. 

THE COURT: Was he the only corporate officer 
who did not speak? 

THE WITNESS: He was the only corporate 
officer who did not speak, so that's three people; 
Mr. Horowitz, myself and Mr. Rosenthal. 

And the non corporate officers, Mr. Katz, Mr. 
Roth, Mr. Glazer, who was not an officer of any 
type, and I think that's it. 

Katz, Glazer, Roth -- that's it. 


Q Sir, I note that Mr. Kirsch's name is not 


included amongst those who spoke at these step-up meetings. 


A That is correct. 

Q That is not an oversight? 

A That is not an oversight. 

Q Did fins gehen speak at those meetings? 

A I don't believe Mr. Shevack ever spoke at any 


meeting, with the exception of the one I mentioned before. 


Q Which brings us tc the next matter, sir, that 


meeting at which Mr. Shevack is purported to have apoken. 


A That's correct. 

Q Were you present? 
A At the meeting? 

Q Yes. 
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A No, { was not. 


Lieberman-cross/Goidel 
Did the corporation run that neeting? 
It. did not. 
Who ran that neeting? 
It was an association meeting. 
I believe I described the association to this 
Court before. 
Q I would like to make it clear as to whether or. 


not the association was an integral part of the corporation 


AN 


and its setup; was it? 
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A No, not -- it was not. 


Q Did the corporation pay the expenses of the 
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association? 
A it did not. 
Q Who paid the expenses of the association? 


A The association collected dues from its memberg, 


AYFNUE, 


it paid for the meeting rooms that the opportunity meetings 


were in. 


we SHIRE 


Q It was like a private club or business asso- 


ciation? 


"67. NEW HA 


MR. GARMANSKY: Objection. 


MR, GOIDEL: Withdrawn. 


(Cont'd on next page.) 


METROPOLITAN. REPORLING SERVICE, 


—aaaaaoaaaana@qQ)an—————======[==—=—=—=—_—=—_—__——— 


20783 @ (301) 439 - 5600 


MARYLAND 


x 
x 
< 
a 
» 
wl 
oo | 
o 
z 
< 
wd 
e 
o 
N 
w 
ra 
=) 
a) 


7676 NEW HAMPSHIRE AVENUE, 


\| 


Lieberman-cross 
Q But it did not have any formal relationsiip to 
the corporation, is that correct? 
MR. GARMANSKY: Objection, your Honor. 
does Mr. Soidel mean by formal ussociation? Can 


Please rephrase the question. 


Q Sir, would it be a fair statement to make 


| one had to be a distributor in Galaxy Foods in order to 


| this association? 


A Distributor and or field manager, 

Q In order to join the association. | not. all 
| who were distributors and field managers had to that 
association? 
| A I think it's fair to say they had no requirenent 
_ that you join. 
| Q Fine. 

THE COURT: Was the association or the existence 
of such an association provided for in any of the 
documents that have been marked in evidence here? 

THE WITNESS: Yes, your Honor. 

THE COURT: Which one? 

THE WITNESS: The plaintiff's Exhibit 3, 4, 5 
and 6, I believe, on just 4, 5 and 6. All axcept the 


white one. On page 6 of Part II of Plaintiff's Exhibit 


4 there is a portion saying the Distributor's Associ«- 


Lieberman-cross 


Q Where is that, sir? 


w 


A Right here. On page 5 of Part II of Plaintiff's 


Exhibit 5 there is the -- virtually the game thing as in 


there. 


On page 6 of Part II of the Plaintiff's Exhibit 3 
_ there is virtually the same statement about the distributors 
association. 

Q In other words, it was a notification to whoever 
read this that there was such a thing as a distributors 
association? 

A That's right. 

Q But that is the extent of any activities or 
any participation which the corporation had vis a vis that 
association, is that correct? 

MR, GARMANSKY: Objection, your Honor. What 
does Mr. Goidel mean by “extend -- where is the -- 


Q Did it finance the association? 


NEW HAMPSHIRE AVENUE 


THE COURT: So I won't be kept shrouded in 


76I6 


mystery here, what does it say? 


MR. GOIDEL: I wil! take any one of them and 


read it out loud. 


THE COURT: Take the earliust one. Are they 
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| BY 


MR. 


C 


Liebernman~cross 510 

MR. GOIDEL: "The association is a yroup of 
distributors and field managers in a given area acting 
in a voluntary cooperative effort to participate in the 
sharing of recruiting costs. Suggested procedures for 
the formation of an association: five or more distri- 
butors or field managers in the same general area may 
form an association for the purpose of providing oppor- 
tunity meeting locations, an office out of which to 
conduct business, and/or for the purpose of establishing 
a fine line of communication between distributors and 
company. 

“Galaxy must be informed in writing about the 
formation of an association, the proposed members must 
be identified by listing their names, addresses, status, 
G@istributor or field manager, and Social Security num- 
ber." 

Shall I continue? 

THE COURT: Is there anything material? 

MR. GOIDEL: No, sir. 

GOIDEL: 
Q Who paid for the meeting hall? 
A The association. 


Q Who paid for any coffee that may have been 


served there? 


Lieberman-cross 


A The association. 


Q Did the corporation pick up any expenses of this 
association? 

A Yes, there came a time when the association -- 
the New York association became broke. 

When? 
I can't say when, exactly. 
Would it be after Mr. Kirsch left? 

A I think it was before. 

Q By the way, at the time that Mr. Kirsch left, 
was Mr. Shevack a franchise owner or distributor? 

A As far as I know, both Mr. Shevack and Mr. Kirsch 
owned franchises in whatever is left of Galaxy Foods to this 
day. 

Q I@ that right? Do you recall Mr. Shevack making 
arrangements with you personally for the sale of his franchise 
so that he could withdraw from this corporation? 

A I'm sorry, you're right, Mr. Goidel. 

Q Tell us about that, would you, please. 

A Yes. Mr. Shevack sold hie distributorship to 
Mr. Padilla's mother, I believe it was. 

Q Who arranged for the sale? 


Well, they arranged basically for it between the 


Lieberman-cross 

Q Didn't Mr. Shevack have to pay $500 to you 
order tO arrange that sale so he could withdraw from the 
business and so that his franchise could be sold? 

A No, Mr. Goidel, he did not pay $500 to me. 

Q To whom did he pay it then, since we are fencing? 

A To Galaxy Foods, Inc. That's not fencing. 

Q I see. He paid Galaxy $560 in order to allow 
him to withdraw and sell his franchise; is that correct? 


A It's correct, but not accurate. 
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Q You correct it then to the extent thac it would 


' Make it accurate. 


THE COURT: That is a fine line of distincticn. 
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THE WITNESS: He paid $500 to Galaxy Foods and 


216 


what we have always termedtransfer fees. ‘Those transfer 


SUITE 


fees were to arrange for all the papers of all these 


AVENUE, 


field managers and distributors that he had in his 
organization to be transferred and to be re-assigned, 


andalgo in the computer amount of the individual, on 
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the sales portion of it, it would have meant that all 
these people would have had to have been taken off the 
computer and put back ou, stopping the function of 
everything, and co'iputer tine is very expensive. 

So we had arrange’ for this long before the 


computer came into being, so that there would be no 


NEW HAMPSHIRE AVENU 
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Lieberrian-cross 
over it Jater 
But he djd pay the money? 
paid 
it. Tt sounds 
Q qi : ack at ony tire have a conve 7sarion 
with you, advising you. as to why it was that te ii sheu to 
withdraw from the firm or any association with it? 
A ttia0, he did not. 
Oo Did Mr. Shevack ar any time cause any orders 
for food to be forwarded to Galaxy fron customers? 
I can't answer that guestion. I have no know- 
ledge of that. 
Q ‘tho would have knowledge of that? 
A I don't know now. 
Q Would Mr. Kirsch have knowladce of that as 
being in charge of narketing? 
A He was not an order taker. 
Q Well, tell me who would have knowledge, are there 
any corporate records that would indicate such a thinc? . 
A Tha corporate records, as far as those naintained 
at the warehousa, to the best of my knowledge, have been 


disposed of and I could not give you who placed what order. 


Q Let me ask you this question, sir, did Mr. Sheva¢k 


ever advise you that he was entitled to commissions on tne 


7 Lieberman-croas 
gale of food and that those commissions were not forthcoming 
| and therefore he wished to withdraw from the business? 
A Mr. Shivack left the business in February of 
1973. Wa did not pay commissions until March and April of 


| 1973. 


$60C 


Q Yes, we are aware of when you started paying 


(301; 439- 


| commissions. 
When were you supposedt to start paying commissions, 
was there any limitation set forth in any writing to any 
| franchisee advising them that they would not be paid commis- 
sions? 
Of course. 


Of course? 
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Of course. 


SUITE 


Q Where? 
7A We were never supposed to pay commissions on the 
_ pilot program. 


Q Where did it say that? 
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A It was said at every single meeting. It was 
| written in letters. 
At every single meating of whom? 
Of Galaxy Foods, Inc. 
Of Galaxy Foods, Inc.? 


That's# right. 


UE, SU 


VENI 


A 
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Lieberman~crosas 

Q But you tell me, what meetings of Galaxy Foods, 
Inc. was Mr. Shevack requested or invited to attend? 

A what? 

Q I said, what meetings of Galaxy Poods, Inc. 
was Mr. Shevack invited or requested to attend. 

A Let's put it this way -- 

Q Let's answer my question. 

A O.K. Let's start with the opportunity meetings 
where there was a guest speaker from the company. 

Q But you told me that Mr. Shevack did not have to 
attend those meetings, you just testified on direct examination 
to that effect. 

A He did not have to, but he did attend. 

MR. GARMANSKY: Your Honor, the record will 
epeak for itself. Counsel is veing argumentative 
again. 

A I suggest he ask the questions over. 

Q Mr. Shevack executed an application or a contract 
for the purchase of a $5,000 franchise, is that correct? 

A Of course. 


Q And is this the form that he executed? I am now 


| referring to Plaintiff's Exhibit 8. 


THE COURT: Ie that in evidence? 


That's the form, yes. 


\, 
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Lieberman-cross 
"uF COURT: Is that in evidence? 
THE WITNESS: Yes, it is. 
MR. GOIDEL: At. 29 


Q Does this speak in terms of the receipt of 


| sommissions from the sale and distribution of food? 


A Indirectly it uoes, yes. 


Q Does it say mything on that that there ils a vo 


program during which period of time payments will not Le m 


| commissions will not Le paid on tne retailing of food? 


A Yes. 
Q Read it to me, please. 


A "Galaxy is a starting company and may never 


| develop to the point whereby distributors may earn profits, 


_walaries and commissions from the sale of such items." In the 


prior paragraph it says Galaxy is presently not retailing 
food or other supermarket items. 


Q That doesn't say that once they are retailing 


_ food that the commissions will not be paid on the retailing 


of food? 


That's correct, but we were never retailing food. 


Your pilot program was retailing food, wasn't it, 


MR. GARMANSKY: Objection, your Honor. 


What were you selling? 


HAMPSHIRE AVENUE, 
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Lieberman-cross 
MR. GARMANSKY: Objection. 
THE COURT: Wait a minute. Let me try to follots 
I am going to overrule the objection. This is cross- 
examination and I think the question is proper. 
A Mr. Goildel -- 
“HE COURT: Wait a minute now. Let's hear the 
question. 
(Question read.) 
THE COURT: Was it or wasn't it? 
THE WITNESS: It was not retailing food. It was - 
look -- 
THE COURT: Hold it just a minute. You say it 
was not retailing food? 
Q Tell me what it was. 
A It was a pilot program testing out the system. 
During the course of that pilot program we were selling food, 
yes, but that was not the purpose of the pilot program to pay 


commissions, it was to test our systems. 


Q Sic, I understand that you say you were not going 


to pay cut commissions. But let's take it step by step. The 
pilot program was the sale of food, is that correct? 


A That was part of it. Thac was a very small part 


The orders for tnat food were obtained by the 


ll Lieberran-cross 
distributors, is that 

A In a volunvary 

Q laturally, nonody twist 
contract that was execute’ by tine various 
that they would receive coivii:sisions on 


that correct? 
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A Butnot on the pilot progran. 

Please, sir. Isn't that correct? 

io, it isa not correct. 

THE COURT: Tiere is no use fencing aroun, 
this, Mr. Goidel. 

MX. GOIDEL: I am not fencing, your tionor. 
document will speak for itself. 


THE WITNESS: May I see the rules and requlations 
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THE COURT: To me it is certainly not improper 
nor unreasonable to embark upon a test proyranm, 
reyardless of what you read out of that contract 


certainly is an argument that the retail sale of 


.< 
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as a continuing operation is to be distinguished from 
a test program. 

I agree, I don't krow what this witness would say 
if asked whether this pilot test ; rograa was brought to 
the attention of the distributors -- 


Was it? 


519 
Lieberman-cross 


THE WITNESS: Your ilonor, there is a rule and 
ragulation No. 25 which is incorporated into that 
contract which was there when Mr. Shavack came into the 
business, which states that Galaxy will not pay on the 
pilot program. And in the event that it doesn't, he 
has a right to get his money back six months after the 
company is retailing, full-scale retail operation. 

The pilot program was just that, a pilot program. 

We never intended to pay commissions on the pilot 
program, even though we did. 

Q Do you remember to whom Mr. Shevack sold his 
franchise? 

A I thought it was to Mr. Padilla's mother. 

Q Would that be Rafeala Oporto? 

A I don't know. 

Q In whose name was that franchise registered? 

I have no idea. 

Was it registered in your name? 

Oh, you mean originally? 

Q At the time of the transfer. 

A I think first it was transferred to Mr.Shevack's 
name tien Mr. Shevack transferred to them. When iir. Shevack -~ 
“Mr. Shevack brought his own dcistributorship, O.K. -- 


Q Yes. 


‘BEST COPY AVAILABLE 
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| really don't know. 


13 Lieberman-cross 


A -~ then the field managers that he had brought 


in were transferred to his organization. He had his own 


| diatributorship. 


Q It is of no import, but just for clarification 


of the record, would you tell us what this document is (hand- 


| ing to witness)? 


A That is somebody transferring -- it's only part 


| of a document. There are other papers that are missing. Il 


Q What does this box mean, Distributor: Arthur 
Lieberman? 

A That's me, the sponsoring of somabody. 

Q Mra. Oporto? 

A Yes. 

Q Mr. Padilla's mother? 

A Possibly. Is that who it is? 

Q But this doesn't indicaie that it was you who 


gold to her a franchise, does it? 


A I don't know what it indicates. 

Q You don't know what it indicates? 

A I don't know how these papers are made out. 

Q Do you recognize the handwriting? 

A It's my handwriting. But I am saying -- it is 


| only my signature, I balieve. 


BEST COPY AVAILABLE 
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MR.GOIDEL: I will offer this in evidence, your 


MR. GARMANSKY: May I ask the relevancy of 


offering this? 


MR. GOIDEL: If nothing else, it goes to whether 


or not when this witness speaks he is speaking accurately 


and candidly before this court. 
THE WITNESS: I don't know what that paper is. 
MR. GOIDEL The paper will speak for itself. 
It gays exactly what it is. 
THE COURT: Let me see it a minute. 
MR. GOIDEL: To me it looks like the transfer of 
a franchise. 
THE WITNESS: That is not a transfer agroement. 


MR. GOIDEL: I don't care what you call it. 


AVENUE, SUITE 


(Continu d on next page.) 
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Lieberman-cross/Goidel 
THE COURT: Let me see it. 
THE WITNESS: That is part of the correct 
document, and I know what it is, too. 
THE COURT: Well, what is it? 
THE WITNESS: Your Honor, I was the sponsor 
of Arthur Shevack. That is part of the -- only part, 
one of four parts of the transfar of Arthur Shevack's 
distributorship to the person named in the middle box 
there. Okay? 
but I was the sponsor of Mr. Shevack and 
have to approve any transfer as the sponsor, as 
as outlined in the rules and regulations. That is 
my approval of the transfer of Mr. Shevack's distri- 
butorship. 
BY MR. GOIDEL: 

Q Fine. 

A I just couldn't understand. Looked like I was 
transferring my own distributorship. 

Q It' sure did. 

THE COURT: Do you want this cluttering up 
the record? 

| MR. GOIDEL: Not now, now that there is an 
explanation, your Honor. 


THE COURT: All right. That is settled. 
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Lieberman-cross/Goidel 
MR. PADILLA: If I could read that? 
THE WITNESS: txercising the power of recall. 
THE COUR’: Did you say mother or mother -in- 
law, Mr. Padilla? 
MR. PADILLA: My motner. She uses her naiden 


name. 


Now, sir, you were oresent when Mr. Kirsch 
testified. Mr. Kirsch testified that put for one lecture, 
which he made at an opportunity meeting and he believed it 
to be the very first of such meetings following his entry 
into the firm, that he did not speak at any other. [Is that 
correct? 

A To the best of my knowledge, that is correct. 

Q And now you also heard Mr. Kirsch testify that 
ne did speak at meetings known as training sessions; is that 
correct? 

A That is correct. 

Q Would you tell us, were you in attendance at 
those training sessions? 

A At some, yes. 

Q And at any of those training sessions that you 


attended, did Mr. Kirsch speak? 


Lieberman-cross/Goidel 

A Yes, he did. 

Q Could you tell us what Mr. Kirsch said at the 
meetings that you attended, what the subject was and to 
whatever extent possible what was actually said by him? 

A Yes. He spoke on marketing. He spoke on 
we were going to market the products. He told us -- he 


spoke on -- about how many products had been decided at the 
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executive board we might want to market, what the catalogue 


might look like, how often we might have to revise the 


MARYLAND 


catalogus. He -~ unfortunately, i'm not sure if he was -- 
yes. He also spoke about what types of products, name brands. 
He mentioned a few of those. 

He gave some of the marketing backyround 


that's in this book, as far as the A & P and what their 
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volume is and what the average sale méght be expected to be, 
and that's all. 
Q Now, I think you also said that at these 


meetings, correct me if I am wrong, that cold prompecting -- 
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A Cold canvassing. 


7676 


Q Cold canvassing was discussed, at these train- 


ing sessions? 
A That's correct. 
Q That had to do with the wholesale -- 


THE COURT: I thought you said gold prospecting. 


Q 


Lieberman-cross/Goidel 


This had to do -- the cold canvassing had to -. 


do with the wholesale end of the business, rather than the 


retail end of 


A 


Q 


A 


Q 


did he? 


A 


Q 


the business; is that correct? 

That's correct. 

Mr. Kirsch ever speak about cold canvassing? 
I never heard him speak about that, no. 


Now, Mr. Shevack never spoke at those meetings; 


No, he did not. 


By the way, are you familiar or were you ever 


physically present at any time that Mr. Shevack interviewed 


a prospective 
A 

what you mean 
Q 
A 
Q 
A 


Q 


franchisee? 
Would you define "interviewed"? I don't know 
by "interviewed." 
Met, is that a better word? 
I think I was once or twice. 
When? 
When he was in Koscot, perhaps. That's one. 


We are talking now about Galaxy. How about 


when he was with Galaxy? 


A 


I don't recall being present when he met any 


or interviewed, as you've ueed it, any prospective franchisee. 


Now, you discussed an incident involving a 


5600 
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Lieberman-cross/Goide!] 
That's correct. 
Is that correct? 

A Yes. 

Q You made mention of the fact that Mr. Shevack 
agreed to pay to Mr. McLean X-number of dollars, a certain 
sum; is that correct? 

A Mr. Shevack paid it to Galaxy Foods. IT don't 
believe he gave it to Mr. McLean. 

Q All right. Did Galaxy Foods then -~- thereupon 
wipe off any obligation on its books that Mr. McLean pur- 
portedly had to it? 

MR. GARMANSKY: Objection, your Honor. 
I don't think it's been established that there 
was an obligation owing to Galaxy from Mr. McLean. 

Q All right. Did Mr. MeLean owe Galaxy any money 
for a franchise? 

A He did not. 

Q Bo that the moneys paid by Mr. Shevack to 
Galaxy were for an obligation which he, Mr. Shevack, had 
personally to Galaxy? 

A No, not that he had to Galaxy. 

Q That he had to whom? 

fo Mr. McLean. 


pid Galaxy thereupon then pay Mr. McLean those 


Lieberman-cross/Goidel 


A No. We entered -~ the funds were for the 
purchase of a franchise. We entered him as a franchisee. 
Q Okay. Fine. 

But after this so-called incident that we 
heard so much about, did Mr. McLean -~- was Mr. Shevack in- 
debted to either Galaxy or Mr. McLean? 

A No sir. 


Did Mr. Shevack resist the payment of these 


A No elir. 


Q Do you know of any other incidents, because 


the word "incidents" was used even though we only discusseg 


the single cne of Mr. McLean? Are you aware of any other 
incident or incidents involving Mr. Shevack? 

A No sir. 

Q How about Mr. Kirsch? Did you ever have any 
complaints concerning him and his relationship to distributors 
or distributees or whatever you call them? 

A dis relationship to distributors? No. 

Q I see. 

You did have a complaint about Mr. Kirsch 
submitted to you as an officer of the corporation dealing 


with his work in relation to the retailing end of the business; 
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7 
did younot? 
A 
Q 
concerned his 
that correct? 
A 


Q 


Lieberman-cross/Goide]l 


Yes. 
Yes. That complaint, at least one complaint, 


alleged association with Futurist’s Foods: isn't 


That's correct. 


And that came about sometime in the latter part 


of January; isn't that correct? 


A 


Q 


That's correct. 


Ien't it a fact, sir, that Mr. Kirsch sub- 


mitted his resignation on January 2nd, 1973? 


A 


Q 
resignation? 

A 

9 

A 


Q 


I believe that's incorrect. 
That's incorrect? Would you have that 


Would it be amongst the corporate books? 


Or the records? 
It would be there. 


It's dated January 12th, effective February 


lst, but dated January 12th; isn't that correct? 


A 


Q 


The document speaks for iteelf. 

Oh, thank you. Very good. 

Is this the document that you are referring to? 
This is the document. 


MR. GOIDEL: I'll offer thie in evidence. 


Lieberman-cross/Goidel 
Your Honor, how long shall I continue? 
THE COURT: Well, have you got some time to go? 
MR. GOIDEL: Oh, yes. 
THE COURT: Then perhaps we had better take a 
recess, as I say, so I won't violate my obligation 
to the reporters. 


What was that exhibit number now? 
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MR. GOIDEL: This has not yet been marked, 


your Honor. 


MARYLAND 


Would you mark it for identification? 
THE CLERK: He just showed it to the attorneys, 
your Honor, if they had any ebjections to it. 


MR. LERNER: No objection. 
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THE COURT: There is no objection. 


THE CLERK: All right. It's a two-page docu- 
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ment, handwritten, marked in evidence as defendant's 
exnibit E. 


(So marked. ) 
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THE COURT: This is a good place to break for 
ten minutes. 

(Recess taken.) 

THE COURT: You may proceed. 

MR. GOIDEL: Thank you, sir. 


(Continued next page.) 


9 
CROS8-EXAMIMNATION 
BY MR. GOIDEL: (Cont.) 

Q Mr. Lieberman, to digress for one moment, or 
to divert. There was a distributee or distributor, rather, 
by the name of Beck. Do you recall him? 


A Yes, I do. 
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Q Mr. Beek purchased a franchise. Do you remember 
approximately when, what month or what part of the year? 


A I believe it was February, 1972, the latter 


Q Do you recall whether Mr. Beck paid for his 


franchise or distributorship? 
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A Yes, of course. 


10 


Q Do you recall, sir, whether Mr. Beck paid for 
that by certified check, bank draft, personal check or in 


what manner? 


A Yes. I recall that Mr. Back paid for his 


franchise with a persenal check. 


7676 NEW HAMPSHIRE AVENUE, SUITE ? 


Q Can you explain the circumstances under which 
Mr. Beck paid for that franchise by personal check? 
A Yes. The company had a rule that anybody 
coming in had to pay by certified or cashier's check or cash. 
The reason for that was we wanted to be able to 


pay the commissions against it and be sure the check was good. 


Lieberman-cross/Goidel 
However, we were having a price change in 
March of 1972. Mr. Beck wanted to get in before the price 
went from 1,000 to 3,000 -- to $2,000 for a field manager's 
position. 
As a matter of fact, about a week and a half 
before that I had made Mr. Beck a little bet, if you want to 


call it, on a dinner, that he would not get in refore the 
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price change occurred, and he said to me "I will." 


I lost the bet b:cause he gave us a personal 


PARK, M&RYL AND 


At the time I refused the check. I said "We 


¥ 


j 
r 
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can't take this. We only take certified or cashier's checks," 


He said "Well, what's the reason for that,” 


TE 


and I explained it to him. I said "Well, first of all, we 
can't pay commission until the check clears and we'd have 
to have Mr. Kirsch's permission to do this and, second of all, 
you would not be able to earn any money by sponsoring anyone 


in until you were in the business with a check that had 


cleared.” 
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He said he would be -- even though he had some 
people who were just about to come into the business -- I 
even remember one of the fellow's names that he was bringing 
in. It was a guy who went to Buffalo. Oh, I'm sorry. It 


slipped my mind, but he was bringing in a full distributor 


ll Lieberman-cross/Goidel 


who was going -- who became later on somebody from a 


t 


Buffalo toan. 


But, in any event, Mr. Beck was extremely co- 


operative. 


Mr. Kirsch I believe was called at the ware~- 


439 - 5600 


house, told about the situation and it was okayed by Mr. 


Kirsch and Mr. Beck came in at that time. 
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Q By making payment by personal check uncertified? 
A Yes. If -- this can be verified because I be- 
lieve we have copies of all the payments coming into the 


business. 


Q To the best of your know.sedge, eir, did his 
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check clear the bank in the ordinary course of business? 


A Yes, it did. 


Q Now, sir, I am going to show you various 


AVENUE, SUITE <10 


documents which have already been marked in evidence. Firet 
plaintiff's exhibit 3. Did Mr. Kirsch prepare any portion of 


that brochure? 


A He did not. 
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Q Did Mr. Shevack? 

A He did not. 

Q Sir, I show you plaintiff's exhibit 5, Did 
| Mr. Kirsch prepare any part of that brochure? 


Lieberman-cross/Goidel 
Did Mr. Shevack? 
He did not. 
Q Sir, I show you plaintiff's exhibit 4. Did 
Mr. Kirsch prepare any part of that document? 
A He did not. 
Q Did Mr. Shevack? 
A He did not. 
Q Sir, I show you plaintiff's exhibit 7. That 


is the ad that appeared in the newspaper. Who prepared the 


text of that? 
A Mr. Katz. 


Q Did Mr. Kirsch prepare any part or portion of 


He did not. 


Sie 470 


Did Mr. Shevack7_ 
A He did net. 
Q Sir, I show you plaintiff's exhibit 12. pid 
Mr. Kirsch prepare that? 


A He did not. 
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Did Mr. Shevack? 


Q 
A He did not. 
Q 


Sir, did the corporation -- withdraw that. 
Sir, the corporation was organized through the 


services of counsel or an attorney; isn't that correct? 


Lieberman- cross/Goidel 
A That's correct. 
¢) They at least vrepared the certificate of 
incorporation? 
A That's correct. 
Q Filed it? 


Yes. 


1301) 639 - 5650 


Got your corporate. books?: 
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what's correct. 


YLAND 


1a) Did you thereatter consuit or use counsel 


MAK 


che course of day to day operation of your tusiness? 
A Yes, we did. 
Q Sir, didyou ever inquire of counsel as to 


whether the activities which vour corrvosation was pursuing, 
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as to whether it was legal? 


Surrt 


MR. GARMANSKY: Your Honor, Tf object to that 
question. 

MR. GOIDEL: Your )ioner. this goes to the 
question of intent. 


MR. GARMANSKY: May we iiave the questie: read 
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back, please. 
TiiE COURT: Reau back the question. 
(Record read.) 
THE COURT: I will allew it. 


MR. LERNER: Specify which activities. 


oedema 
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Lieberman-cross/Goidel 
MR. GLIDEL: I will. Let him answer tiat tad 
I'll take it step by Step. 
MR. GARMANSKY: It's kind of a broad question 
as it now stands. Please specify in the question 


first. 
MR. GOIDEL: Fine. 


(Continued on next page.) 
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BY MR. GOIDEL: 
Q Sir, did you ever inquire of counsel as to tunbiien 

the activities of your firm were in violation of any Federal 


statute? 


A Yes, we did. 


Q What was the opinion rendered? | 


A That we are not in violation of any Federal 


statute. 


When was that request for information or advice 


| 
| 
| 
MR. GARMANSKY: Time period? 
| 
| 


Well, it was always made, as far as the prepara- 
| 

tion of these -~ these pamphlets that you've shown me here, 
and also prior to the printing up of this ad, but it was vs 


fically made as part of an audit conducted, I believe in May | 
| 


of 1973, subsequent to the start of the Securities and Exchang 
Cosmission's investigations of Galaxy Foods. 
Q But you say earlier, and as these various docu- 
ments were being prepared, consultation was had with counsel? 
A That is correct. 


Q Did you communicate this fact to the Executive 


p 
| 
| 
| 


Q Did you -- Well, tell us what you said to the 


Executive Board as relates to the activities of the corporatio 


Leiberman - cross/Goidel 
vis-a-vis the information you received from counsel? 

A Well, at Executive Poard meetings, we would say 
we have the -- the Field Operations has prepared a draft of 
the new manual. The manual -- ‘this draft has already been 
approved by Mr. Rozan, who was the attorney at that time, and 
should be in print and should be out to distributors soon, 
whenever we expected, whatever time it was. 

With respect to this ad, when the -- the final 
draft was made of the ad, the one that I've testified that wa 
presented to the Executive Board, that draft had already been 
apprctved by counsel, Ralph Rozan, and we had already -- when 
we told everybody at the meeting that that was the case. 

Q Fine. Now, sir, when you made this communicatio 
concerning the advice of counsel on the different occasions to 
the Executive Board, do you recall whether Mr. Kirsch was pres 
ent? 

A I would imagine he was present at those meetings 
but I cannot testify that he definitely was. 

But, as I say, there are very few meetings that 
Mr. Kirsch missed. Even though he was working over in the 
sculls he sa over during Executive Board meetings. 

Q Now, sir, as relates to what was being said at 


Opportunity meetings, did you ever request advice from counsel 


as to whether what was being said there was in violation of “ ; 
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Federal law? 

A Well, yes. All the thinas that were being said | 
at the Opportunity meetings were in these -- in these document 
that we've alluded to before, Plaintiff's Exhibits 5, 3, 6 and 
4, and these documents were cleared in toto by the attorney. 

Q Now, Galaxy Foods subsequently had a proceeding | 


against it by the Securities & Exchange Commission? 


A That is correct. | 


Q That is the action that we are participating in 
here today; is that correct? 
‘ That's correct. 
Q Did any other Government Agency investigate the 
activities of Galaxy Food, and if so, when? 
A Yes. The Attorney General's office investigated 
Galaxy Foods, or were investigating for a short amount of time. 
I can't give you the dates on that. I don't recall them. 
THE COURT: I assume you mean the New York Attoy- 
ney General? 
THE WITNESS: Yes, your Honor. 
Q What years? 
A 1972, latter part, I believe. The -- 
Q And did you, in connection with that investiga- 
tion, ever receive an advice from the Office of the Attorney 


General, ordering you to cease and desist certain activities? 
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| 
MR. GARMANSKY: Objection, your Honor. Where is 
the relevancy of this line of questioning? 


MR. GOIDEL: The relevancy, sir, qoes to the cues- 


tion of intent, as to whether or not my clients, in va 


ticular, since I am only concerned with them, had any 
reason to believe that they were doing anything illegall, 
or, rather, to the contrary, they had been reassured 


that what they were doing was legal. 


MR. GARMANSKY: Your Honor, intent is not an 
issue in this case, as we discussed earlier in our lega 
theory of law. 


MR. GOIDBL: Intent will certainly go to any 


question with regard to disgorgement. 


MR. GARMANSKY: There are many cases, your Honor), 
holding that whether or not a person knows if he's sell 
ing a security or not, he can be enjoined. 

MR. GOIDEL: I said, it certainly goes -- 

MR. GARMANSKY: You don't have to know. 

MR. GOIDEL: I'm sorry, i said, it certainly goe 
to the question of disgorgement, and whether or not a 
man who worked a year and a half of his life and took a 
salary has to repay that salary to somebody, whether he 
was acting in good faith or bad faith. 


THE COURT: I think it miqht be material to the 
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question of relief, if not beyond that, so I will let 
him state whatever he was going to state here. I am 
assuming there must be something. 


Q Did the Attorney General -~ 


THE COURT: Which eminated from the Attorney 


Gereral's office? 

THE WITNESS: Yes. We received notification 
that they had received a complaint about us from a 
franchisee, and we cleared up that complaint. As a 
matter of fact, it resulted, I believe, in the refund 


of the franchise fee to that individual, and that was 


4 
General's office? Was there something from the — 
| > 


all we ever heard from the Attorney General's office. 

Q Sir, do you recall what month or what period? 

A I think it was the latter part of '72. ! couldn/t 
give you a specific time. 

Q Now, did any other Governmental Agency, Le it 
local, that is, City, State or Federal, cause an investigatio 
to be conducted of your organization prior to January of 1973? 

A Yes. There were two others. 

Q Would you tell us about them? 

A One was the -- the District Attorney of Brook] 
notified us that they were conducting an investigation pursua 


to the activities of certain franchisees about questionable 
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methods of obtainin, bank loans. They named one particular 
| 
| 
franchisee, who I don't -- I'm not going to state his name | 


right now, unless it's demanded. I don't think it's necessary), 
| 


| 


because as far as I know, that action was completely dropped 


and forgotten. 


Attorney's office at that time. 


| 
However, we were in contact with the District | 
| 


The other one, of course, is an action which is 
— was filed in September of 1973 against Galaxy Foods and nin 
other individuals. I believe Mr. Kirsch is included in that 
action, and I know I am, and Mr. Hurwitz, for fraud and decep- 
tive -- whatever it may be. I'm not sure exactly, but by the 
Department of Consumer Affairs. 
Q But Mr. Kirsch is not a party to that proceeding? 
A Okay. 
Q Does that refresh your recollection? I'm aski 
the question. 
A I stand corrected. 
THE COURT: That is the New York City Departmen 
of -- is it? 
ThE WITNESS: That's correct, your Honor. 
THE COURT: You say it is an action? 
THE WITNESS: That's right. 


THE COURT: In a court? 
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THE WITNESS: In the State Supreme Court, Man- 
| 


hattan. 


Q Sir, to clear up the record, if I refrern your , 


recollection that Mr. Kirsch is not a named defendant in that | 
proceeding, does that refresh your recollection? | 
A That's correct. 
Q Thark you. 
THE COURT: Is Shevack? 
Nor is Mr. Shevack? 


THE WITNESS: No, your Honor, he's not. 


THE COURT: What was the date? Did you give a 
date on that? 
THE WITNESS: I helieve it was September 29, 
1973, that that action was started. 
Q Now, sir, unfortunately I‘ve been requested, and 
I will ask you as a consequence, what is the name of the indi- 
vidual who was inquired about by the Office of the District 


Attorney, Kings County? 


MR. GOIDEL: Excuse me one second. 


THE COURT: Did you refer to him as a prospec- 


| 
} 
A Robert Coady, C~o-a-d-y. 


tive franchisee, or an actual franchisee? 
THE WITNESS: He was a present frarchisee, with 


Galaxy Poods. 
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What happened, your Honor, was, the District 

Attorney sent sone Investiqators into our warehouse 
when Mr. Coady was there. They took him and a brief- 


case which he had with him, down to the office of ‘the 


District Attorney. They questioned him, and then they 


released him. 

We subsequently questioned Mr. Coady, too, to 
find ovt if there was anything in his actions, or in 
the opinion of the District Attorney's office, to find | 
out whether there was anything that we might have to 
responce to, but he said no, end that was the last we 
ever heard of it. 

MR. GOLDEL: May I continue, your Honor? 

THE COURT: Yes. 

BY MR. GOIDEL: 
Q What is the status, sir, of the Consumer Affairs 
action? 

MR. GARMANSKY: Your Honor, that calls for & legal 
conclusion on the part of a witness. 

THE WITNESS: Your Honor, I represent myself in 
that case, so I'm in a position to give that opinion. 
It has been removed from the calendar part and placed i 
~~ taken out of -- is in a Special Term right aow. 


in Motions stage. 
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MR. GUSRAE: They've done nothing. 
oH WITNESS: It’s just pending, your HOnor. 
Q What was your answer? 
A I said, it's just pending. It's been removed 


from Calendar Part and is now in Special Term. 


MR. GOIDEL: Your Honor, may I inquire as to how. 


long I should continue, because I have various other 
areas that I could begin to go into. : 
THE COURT: Well, let me ask you this. What are 
the prospects here with respect to further proceedings? 
Normally, I have fairly heavy calendar motions 
and other things on Friday, and I would not plan to 
continue evidence on Friday, unless there was the pros- 
pect of finishing it up. 
GARMANSKY: By this Priiday, your Honor? 
COURT: Yes. 
GARMANSKY: No, no prospect. 
COURT: That is all I want to know. 
In that case, then, I suppose we might as well 
until tomorrow morning. 
GOIDEL: Fine. 10:00 o'clock, your Honor? 
COURT: Right. 
MR. GOIDEL: Thank you, sir. 
(Whereupon, a recess was taken until October 3, 


1974, at 10:00 o'clock A.M.) 
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Suk COURT: area you all reau;? 
MR. GARMAMSKY; Yes, your Honor, 


tut COURT: You may resume tie stand, 
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Mr. whiebernan, 

ARTHUR | biiupeph AAA, called as a wit- 
nese, saving bean previously sworn cy the Clurik of 
the Court, resumed ta: stead ace testified furtaer 
as follows: 

CROSS S=<LXAMIGAT ION 

weY MR. GUlveL (Cont'd): 

\e Mr. Lieverman, will you tell us, please, wien 
you and the other incorporaters first sat down to discuss 
the formation of Galexy Focus? 

A i believe it wae in June or July of lyil. 

wao sat dows and wuere was tie discussion aad 

A sasicall, I wvelieve it was in two places ou 
sepate occasions. we citner useu Toy. .nter rises, tuat was 
a voutijue that myself, “2, avai, Mr. osentaal and a faw 
otner people owned, and my hore. 

Anu wha participatec i: tuose pre-incorpora 
* 

A Mr. Awnd, oyself, ir. «onenbach alu 

Mr. Rosent.ial, at thet particular Cire. snere “oe Ons OCic 


pre-incorporation seetine Guat 1 van recail that was nelu ; 


ha pn os 


Liaverwan - crous - voidal ody 


et the rMca in august oc. iv71, and the iv pwople ww . otnteLoaed 
vefore were to Le offer uu use fran @ == { pelieve tueke 
were 22 thera -- thiu® «2 to ou OFbucse 
a work-2in vasis vere 
plans and gentral plan. 2. sidhuxy. 
oe} Joneearnmin tails working ins, MUCh wd Moth 
said by you with Feyard to the arrauge cut st leu peen 
made between You anu Mr. ci.evacn for «ui: CO sort of wari a 
franchisa; is wat corm ct? 
A euet's cco rect, 
Q ue dtd gai a francaise? 


A Ul, yaad. 


iy 


now lone (pe fhOu Gr Clivr Gid Lt Cane, ain CO 


wOrTkK and rOaise A Prabcidec? 


SG 


A 2 thdnk about to of thr:4 situa, 


now wany Jco, le cid wc. socvacn Jeli frauchis@¢s 


.ou tian co vorn dn: 
oye 
1 don't recall. & tink it wau tiv. ox six. 
: Vell a3 waat wis Giscusse.. at tude , re-lncopyoga-« 


vden rweting? 


A welA, firat or a1], of cores, we acuw si necigtely 


tha we would .wed per-omiel vate 2.460 wre .nOws dge an 
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various fielda tian we nag, so outs of the list of 22 people 
that we had, we already know vac.groun. on « lot of people, 
anc we decided waat position .igit -- taey migut be avle 
to £411 after we wont forwar... 

For instance, «ot. cecleuc nad vackyround, 
woraed for J. c. Péenney's in tine computer ena of their | 
ness, 1 Leliagve he was a corputer procvranmer for J. C. 


anu we knew tat computers woulc nave to tic into tals 


et operation, so we Geclidec that .@ Might -- 


a Cotiputers woule nave to tie into cis type 


of operation? 
wefinitely. 
For tne sale of franchisus? 
“oO, no, For tne sale of food. 
Okay. 

PN we were goin; to use it also for ti:e sale of 
franchises, out wainly it was there for inventory, for 
accounts payable, accounts receivable and for the actual 
order placing. 

Mx, <irsca, as 1 said, we knew ne had some 
Supermarket vackyground -- I velicve ic workec for Key Food 
e= this is just a rememorance, i's not uefinitely sure, 1 
believe he was in purchasin, wits dey Food, ana we knew 


that he hed goma sort of ex; srience tiere. 
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the. Kowenbacin bac worked in trans,ortatiok 
in the army anda he was an excelient .ecuanic., 4 eoduld fin 
trucks, things like tuat. 
Our sales Jepartient, also wu knew people wo 
had experience in scales so we ussiyneu taudee people cicre, 
duen we hac to Ligure out many tidings ~~ 
thiy particular type of system nad ween trian vefore wunBeBuc~ 
cessfully. we wanted to finu out why tiey were unsuccesstu 
and make gure that we diun't make tie sane bistahes., +0 
that requirea a yreat @al of rewearca not only in tic Super 
market ingustr;, vut din tae weochanics of tac wupiness, Waddt 
type of suelviny to use, cellivery tlisus, ti.ings like taat. 
knere was an codless asount of informatson ta 
we had to require. 
was all of tiis Giscuss curl; tuese pre~ 
incorporation meetings? 
Ay Yes. 
u There came a tine wuen you dau du tact incorp 
orate? 
A That's correct. 
\ ashen dis you First optaisu an vffice out of 
which to wors? 


A i believe it wav in Uctover of 1971. 


here was thet office located, sir? 
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1964 Flatbush Avenue. 
iow, would you describes the office for me? 
I don't know if I understand the question. 
Q The layout of the office. 
A All right. we had taken an office which was 
in effect one big room, It was avout 25 feet wide by 130, 
140 feet long. 
We subdivided it with partitions ana we nade 
gub-offices out of it. 


in otuer words, what we would call private 


A wall, there was no doors on any of these roong, 
there was no purpose to naviag doors. there, 

w were different ;eople assigned different room 
to work in? 

A Yes. 

2 pid you have an office? 


A Yes, I did. 


u What we would call a private office, tat is, 


an office where you had a deskand you sept your materials 
in your desk? 

A Yes. 

iS) Who else nad a private office? 


A Mr, Avni, Mr. Nosentnal, fielc operations -- 
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that was the sale of franchises, and there was one otier 


office that was used by the rest of the people, it wasn't 


very big. 

Q By the “rest of the people,” does that includ 
Mr. Kirsch? 

A tes, it does. 

Q lie didn’t have a private office? 

a Ho, he didn't. 

Q How, sir, noticing your outline of Galaxy 
Foods, as described in Plaintiff's &xhibit 11, which is in 
evidence, the hierarchy of Galaxy Goods, that various indivjd- 
uals were placed in charge of various -- let's call it 
Gepartnents of your corporation? 

A That's correct. 

2) Who was in charge of the distriputors? 

A Well, according to tis particular chart, 
Steven Roth was in charge of field operations, which was th 
sale of franchises, and at that point was distributors, 
but later on we established sometniny calleo distrivutur 
relatiens, which was just an on-going communication link 
between the distributors and the company. 

‘d And who, sir, was in charge of that? 

A That was an individual named Marcus Davis. 


Did Mr. Davis have any title? 
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ae wag Girector of distrivucer relatious. 


vid be attenu any executive woara weetliys? 


A L believe ae atcanuad cis wien the situation 
came up and ie wanted tiw eaccutive Louru, taat we invited 
aim in. 

Who waG in Cuarye Of Mr. vavis? 

4u@ ceported uirectly te tae ,reslacnt ct tuc 
executive board. 

That woula we wio, gis? 

at thas time it would wave weed mr. aarts. 


wOW, Six, tow wany Crancalses sure Solu by 


A “oOo tne best ot my anowloeuje, «&@ Sudc bus “Uf them 
before the deiaige of Galaxy. 
(Mr. bagiila ontereuc thes Courtrom..) 
a Of thoge d03 f{rancuises, iiow vwany of ...086 


franchises in turn sola éranchises? 


ot 
i] 


ae I's afraid tiuat would ~ speculation, 4 


wv 
© 


can yive you wy best estisaic. 


N 
= 


* 


W _I€ you please. 


“omen: 


Led 
ww 


rub. GlRMuedoms. Ju jectiau., ,OCuk wonor, 


w 
nd 


Tian COURL: ine juestion confuses .e. casna't 


ww 
> 


$03 tiie overall teoral? 


Lond 
Ww 


Qh wITaicu: <shat's Correct, yous wonor . 
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- MR, GOIDEL: Yes, iI want to Anow aoWw many 
of those people in turn sold -- 


THE COURY: 6803 franchises, i presume, repre- 


sents franciises sols cy the ,»paople you speak of. 


It's an overall total. 

MR. COlbiu: it is the overall total, your 
lionor -- 

THE COURT: That's what tne witness says. 

MR. GOIDEL: -- but pernaps 100 of those 
people in turn brought soneony in. 

THE COURT: It is a very ampiyuoue approaci:. 

MR, GOLDEL: I don't know how else to pirase 
it. Let me think, 
GOIDEL: 

How many different people sold franciises? 

MR, GARMANSKY: Objection, your uonor. Dboes 
how many different people mean including field mana- 
gers and distributors? 

MR. GOIDEL; ‘That's rigot. 

Tie COUR?: That's the aia of the question. 
I don't know whether the witness is in a position 
to offer taat. 

MA. GARMANSA(: Can we save an cffor ut proof 


nerve?  Seomeweatif it is -- 
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MR. GOIDEL: it would be contained in the 
hooks, and it would require us yoiny through it and 
checking eff hundreds and hundreds of items. 

I'm trying to save time and perhaps he has 
an estimate. I will offer the entire record in 
evidence because it will snow that there were con- 
missions paid on tae sale of those franchises and 
from counting up that we would know how many uiffer- 
ent people received monies for the sale of franchised. 

I'm trying to avoid having to go through it 
page by page by page. 

MR. GARMANSKY: Can we ask the relevancy of 
this, your itionor, if 500 people sold it or 200 dic? 

MR. GOIDEL I'd pe happy to explain. 


TH COURT: Perhaps we will all await that 


explanation with some interest. 


MR. GOIDEL: Your loner, my two clients 
have been made party defendants in this proceeding. 

THE COURT: Yes. 

MR. GOIDEL: i really question why. i don’t 
know that they have done anything improper, and cer- 
tainly we are going to find out here whether they 

aid, vut we do know that taere were 700, ¥00 


initial people in there and of those 600 people 
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were approximately 150, 190 that soiu franchises, 
Certainly taey aaven't been wads pert, cefendaits 
to this yroceecing aic i nay very wall want tc yo 
into their activities to cewongetrate that uy clients 
Gidn't even perform as they perrogucu anc yet 
tuey are not uefencents. 

THE COURT: {3 a lew e@nforcer ant ayency of 
the Government ovligad to osrin, @veryvouy in to a 
suit designed to carry out the vaforcenent res.ci.gi- 
vilities? 

4R, GUIDLL: wo, sir, vut 1 velieve it is rucun- 

Lent upon that agency to vriny, if there is wrong- 
doing being conmmitteu, to vrin, cuose prinariiy 
responsible in the conmission of that wrongdeiny in- 
to the proceeding. 

Otherwise I cannot understane iow they van 
claim that they are bringing tna action for tne pur- 
pose of protecting tie puslic, and it ia my ;ur ose 


to show that there wore pecple not :ade ,articos to 


this proceeding who realized very worrendous alount 


of woney wac ware aveilavie for .rosscution, «10 
were not sade parties, who whil nce os calles as 
witnesses, etc., anu certainly if notuing elew, if 


nothing olse, it certain would jo to tne question 
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of disyorgement, as to wiether or not my clients 
siould ».@ financially penalize. in liyht of this 
entire situation. 

MR, GARMANSAZ: sour uonor, J believe tat 
Mr. Coidel is trying to shift tie issues fro: iis 
clients to other individuals, 

ow, I don't know whether pore net Mr. Goidel 
is yoing to uring people in who he feels snould 
have Deen named in this action, that nay very well 
we, but his clients were naiwu Lor tae specific 
allayacions in our complaint. 


Jjow, vy Raving otner peop lu come in anu say- 


iny, or having evidence tuat tacy dic similar taain,s 


or cowzitted acts tiat the defe:dants diu is not, 
you know, proceeding with this trial. It's not 
helping the trial wove along. It's in the puvlic 
interests. If woe find that ‘his clisnts, the ae- 
fendants, did the acts in this complaint, to enjoin 


tuem is in the pullic interest. 
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MR. GOIDEL: Your Honor, this is a court 


of equity. Certainly in considering questions * 
damages, penalty, disgorgement, this becomes very, 


very important. 


THE COURT: Let me say this, there might 


be some cogenoy -- I'm not talking about merit -- 
some cogency to your point insofar as the defendant 
Shevack is coneerned. 

Your other client, Mr. Kirsch, is desoribed 
as an officer and director -- I'm not altogether 
sure that's accurate in light of the evidence that 
we have heard -- but he certainly appears to have 
been considered an executive, whether you oall him 
an executive officer or not, he certainly was san 
executive, and there would be good reason for bring- 
ing him in on that basis. 

MR. GOXDEL: Yes, sir. 

THE COURT: Shevack is in perhaps a somewhat 
different catagory because he's simply named as & 
distributer and then to that extent your argument 
that there were other distributors -- 

MR. GOIDEL: Mr. Padilla as well, your Honor, 
if I may interject that. 


THE COURT: Yes, Padilla and Shevack, yes. 


Well, I think my own feeling would be enae 
on a matter which ought to be of record, the more 
reliable facts would be derived from some statement 
compiled from the records rather than this witness' 


recollection, unless the witness is prepared to say 


that he has this information at his fingertips. 


I will take it insofar as it may apply to 
Messrs. Padilla and Shevack, with a view to getting 
a@ broad picture, or as broad « picture as possible, 
of the circumstances attending the activities of 
distributors. 

I know we have heard some evidence about 
Mr. Padilla's activities which -- and som too, 
about Shevack's activities. I realize that he may 
be regarded by the Commission as having a special 
role because of his activities in the association, 
anéd Padilla, because of his special activities in 
connection with meetings and a segment of the 
community. 

Are you in a position to indicate who 
aceounted for most of the 803 franchises? 

THE WITNESS: I'd only have to give it on 
my best estimation, your Honor. I don't reeall the 
nemes or the amount of people, but it would have 


to be a best estimation, that's the only thing I can 
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THE COURT: Are you in a position to indi- 
cate how many franchises the officer as a group 
accounted for of the 503? 

THE WITNESS: Yes, sir, your Honor, I believe 
I could do that. 

THE COURT: Maybe we can start from there, 

MR. GOIDEL: Fine. 

CROSS-EXAMINATION 
GY MR. GOIDEL: (Cont.) 

Q Sirk of ths -- let me ask you this question 
first: Each of the shareholders, sir, did they each own 


a franchise? 


Q How many franchises were sold by those office 


A Yes, they did. . 
8, 


that is, the shareholders? 
THE COURT: The shareholder officers. 

Q Yes. 

A Mr. Avni didn't sell any. I sold only 
those that Mr. Shevack sold prior to his coming into the 
business, they were transferred to him, so technically I 
Gidn't sell any myself. Mr. Rosenthal sold, I believe, 
two. 


Now, all of the other officers of the 


r pacman anes 
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corporation who were non-shareholders, how many did chey 
sell? 

A All right. Mr. Horowitz sold two. Mr. Katz 
sold two. Mr. Roth solid approximately five. Mr. Rosenback 
Gidn't sell any. Mr. Kirsch testified, I believe, he sold | 
three. 

Mr. Celano sold two. Mr. Quack sold 22. 
Mr. Marinaccio sold approximately five. 
Q Now, in addition to the officers, that is 


both classes of officers, shareholder and non-shareholder 


officers, in addition to that others sold franchises; isn't 


that correct? 

A That's correct. 

od And those others were themselves franchisees 
or diatributors, were they not? 

A Yes. 

Q They had to have been. 

A Yes. 

Q And how many additional psaeple, that is, 
how many distributors sold franchises? 

THE COURT: You are making a distinction 
between distributors and field managers? 


MR. GOIDEL: Yes, sir. 
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THE COURT: But the 802 franchises, does that 
include both catagories? 

MR. GOIDEL: It does. 

MR. GARMANSKY: Your Honor, I think we first 
have to establish how many distributors there were 
out of the 803, if it's possible. 

MR. GOIDEL: Fine. 

BY MR. GOIDEL: 
Q Do you know approximately how many distribu- 


tors there were, sir? 


A Again, it would be best information 


estimation. 
& Yes. 
A I would say 200 out of 893. 
Fine. 
And of those 200 -- 
THE COURT: 200 were what? 
THE WITNESS: Were distributors, the higher 
position. 
ot And the rest would be field managers; is that 
correct? 
A Thatwould be in my best estimation. 
Q Of the 200 distributors, how many of them 


scold franchises? 
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A I would say approximately 50 percent, or a 
hundred. 

Q And of that 100, aporoximately, how many 


sales did they account for? 

MR. GARMANSKY: Objection, your Honor. 

What do you mean by "sale"? 
oe Sales of franchises. 

MR. GARMANSKY: A dollar figure? 

MR. QOIDEL: Number of others that they 
brought in. 

THE COURT: We are talking about 200 esti- 
rated distributors. 

MR. GOIDEL: Yes. 

THE COURT: Who sold about a hundred fran- 
chises. 

MR. GOIDEL: No. 

Of those 200 distributors, 100 of them 
sold franchises, if I understand his testimony. 

THE COURT: Then, I misunderstood it. 
All right. 100 distributors sold about how many 
franchises? 

MR. GARMANSKY: I am going to object to this 


line of testimony. It's very, very speculative. 


Lieberman ~ cross/Goidel 
We are now splitting hairs, and I think that it's 
really taxing the witness' memory here. This 1s 
really, really speculative here, your Honor. 

MR. GOIDEL: Your Honor, I will concede that 
to a certain extent it 1s speculative, that is, it 
may be 210 rather than 200, out we are trying to 
give your Honor a picture of an operation. 


I eould have him take every page of this book, 


go through it one page at a time, and we get a very 


accurate count. I'm trying to avoid that because 
that could take a day in itself. 

MR. GARMANSKY: What is the relevancy, your 
Honor? We still come back to that main question, 
how does this effect Mr. Goidei's clients? If a 
hundred brought ten people in or ten brought 209 
people in, your Honor, -- 

THE COURT: I would say this, in the interest 
of not spending too much time and discussion about 
something statistical of this nature, that if you 
consider it of importance to your case, I'll give 
you an opportunity toprepare a schedule which sets 
forth these statistics, which you will give a -- 

a copy of which you will give to the Commission and 


anybody elee who wants it, so that they can satisfy 


Lieberman - cross/Goidel 
565 
themselves that it's accurate anc you may include 
that exhibit as part of the evidence in the record. 
MR. GOIDEL: Fine. Then I only have one or 
two other questions in this area which don't deal 
with it. 
BY MR. GOIDEL: 

Q Sir, could you name for us, to the best of 
your ability, the ten top salesmen of franchises, that 
is, be they distributors, field managers or -- 

A I gan do that as of September of 1972, becaus 
awards were presented to the ten top salesmen of franchises 
at a banquet held in September of 1972. 

Q Would you then, to the best of your ability, 


set forth their names? 


A They were George Padilla, Alicia Gunning, 


Ralph Martin, Walter Martin, Prange Quack -- I have these 
notes somewhere and I wasn't prepared with then. 
Can I consult with one of the other defendants? 
No, sir. 
I cannot? Because I want accurate testimony. 
ae You've named five so far. 
A J know that Ralph Stewart, but that was 
subsequent to September '72, but Ralph Stewart was high 


on the list. 
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Edgar Mendez was high on the list. 
THE COURT: Is this within the same time 
period, September lst -- 
MR. GARMANSKY: No? Your Honor, I object 
and move to have those last two names stricken from 


the record because they were not as cf September -- 


GOIDEL: 
e 


Q THey were not given an award at that dinner? 
A No, they were not. 
Q Those were -- 
MR. GARMANSKY: Wait a second, Mr. Goidel, 
I have an objection. 
THE COURT: I will omit those from this 
present list. 
THE WITNESS: I'm sorry, I can't recall all 
ten. 
BY MR. GOIDEL: 
Q Let me ask you a much more sirmnificant 
question, I think: Was Mr. Shevack one of those individual ? 
A He was not. 
Q Did there come a time that Mr. Melender did 
achiove a status of being one of the top ten salesmen? 
A Frnesto Melendez, Ernie -- 


Q Did I use the wrong name, did you say Melende 
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Mendez? 
A Mende. 
Q Did Mr. Mendez at some voint become one 


the top ten salesmen? 


MR. GARMANSKY: Can we have a time vneriod, 


your Honor? 
THE COURT: Is it Edgar? 
THE WITNESS: Edgar Mendez, yes. 
A By the wav, thank you, because you reminded 
me of a sixth individual in 1972. 
THE COURT: Who is that? 
THE WITNESS: That was Ernie Melendez, 
Ernesto is, I believe, his full name. 
MR. GOIDEL: 
q Was Mr. Shevack ever one of the top salesmen 
of franchises? 
A No. 
=) Was Mr. Kirsch? 
A Mo. 
Q Now, sir, I show you a document and ask you 
if you have ever seen that before? 
A Yes, I have. 


Q Would you tell us what that is, sirf 
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A It's a questionnaire from Bruce Katz, 


president of the exeoutive board, to all distributors and 
field managers asking their opinion on certain procedures 
of Galaxy Poods. 
Q How often were questionnaires of this type 
sent out to the distributors? 
A I believe they were only sent out twice. 
Q Can you tell us the purpose of this particula 
questionnaire that you have before you? 
A Yes. To find out what the distributors felt 
about policies and procedures that Galaxy would be using. 
i“) Specifically, didn't this questionnaire, 
sir, deal with the question of the reduction of the number 
of franchises? 
& Yee, it did. 
i) In other words, was there contemplate? a 
reduction in the number of franchises that would be gold? 
A Yes, there was. 
WR. GARMANSKY: Could we have a time period 
on this? 
MR. GOIDEL: Yes. 
When was this sent out, sir? 
This was never sent out. 


It was never sent out? 


ra 


~) 


25 
JB fiws. 
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A It was never sent out. 

Q Was it ever handed out? 

& That's correct. 

wae Oh, it was handed out. 

All right. When was it handed out? : 

A It was handed outi in October of 1972. 

~ And to whom was it handed out? 

A All distributors and field managers that 3 
were at the meeting. 

Q Now, sir, I show you ali of these other 


pages and ask you, are they copies that were also handed 
out and then returned to you or to Mr. Katz, completed 
by the distributors? 
A Yes, they are. 
MR. QOIDEL: Your Honor, I offer these 
in evidence. 
THE COURT: Let's have it marked for 
identification. 
THE CLERK: Various documents marked for 
identification as Defendant Kirschenblatt P. 
(So marked. ) 
THE COURT: You offered them in evidence? 


MR. GOIDEL: Yes, I did. 9 


MR. GARMANSKY: I just want to look at then. 
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MR. GARMANSKY: Your Honor, could I ask "ir. 
Goidel the relevancy of this questionaire about 
reducing the nurber of franchises to be sold or the 
delivery hours? 
THE COURT: That's a fair question. 
MR. GOIDEL: Okay. 


Your Honor, all of the cases that have been 


cited by the Securities and Fxchange Commission, 


| 
| 
to my knowledge, indicate that the courts have held | 


that as long as the retail -- 30 called retail and 
other business can be separated very easily from 
the wholesale end of the business and they are not 


well separated, let's leave it at that, and that the 


courts will pass upon one issue. That is, the 
question of security and the intent of the parties 
to make it a security. 

On the other hand, the courts have held in 
a recent case, a Fifth Circuit case, which was 
given to me by Mr. Garmansky, that if they are 60 
tied together, that it would appear that the rrine 
purpose of the bills, not itunes 4 seli franchises 
-- that is, to mark it quote, 4 security, close? 
quote, and if the main purpose of the business was 


really to mark it to food-- and these people would 


$7) 
Lieberman-cross/Coidel 


have to work with it -- would have to work to earn 
monies, that the Howie opinion would be appropriate 
rather than the other cases that have heen cited. 
That ig, the people would be working. They would 
not be solely related to the activities of the 
principals in determining whether or not they would 
earn monies. 

Now, here we have an instance where the 
number of franchises is heing reduced, which 
certainly is most suspect, the contention of the 
Securities and Fxchanqe commission, that the people 


really just wanted to sell ‘vanchises, and never 


wanted to market foods or to allow these people to 


earn money from the sale of food. 

MR. GARMANSKY: Your Honor, “r. Goidel said 
that this was evidence in reduction of the number 
of franchises, this was simply a questionaire sent 
to people to get their views to solicit their 
responses to this. 

Number 1, the reduction of franchises, so 
far as I know, was never made. 

MR. GOIDEL: We will qo into that. 

MR. GARMANSKY: Second of all, I believe 


Mr. Goidel, if he did read the Fifth Circuit decisic 
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in “escot, I believe misastate’ the exact holding 


MR. GOTOEL: Your Vonor, I ar not nretendinc 


to state the entire holding of the case. We cer 
tainly will submit a brie’ to exnlain our nosit 
vis avis the case. ut Tf think thera 

merit in what JI have to say in determining 


or not the Howle oninion should be utilized in 


connection with this action, or whether one ¢ 


other cases which have somewhat modified, orrhans, 


and { don't know -- Y Aon't even think we can call 


it a rodification »Secause the scther cases really 
say, we look at the facts of sach case to dceternine 


which is apolicahble in that ranner or not. 


‘ t rf en ia, anc » have | lays 
ow, we are contentin and we ve alvays 


‘‘aintainade in our oricinal panars vefore vour Von- 
when we made the motion to disniss for lack of 
qurisdiction on the crounds that there : 
security interest involved tere. 
Honor avoropriately ruled, well, let's 
until the end of the trial) and we will listen to the 
merits of the casa. 

I think vhat we said all along was, that 
they “a orimarily interested in rarkating foods. 


Now, if nothing else, certainly it qoes to 
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the tueation of the intent of mv two clients in 
markating the franchise or selline the franchise or} 
cettin:s an application filled out for a franchise 
as to whether or not thev really believe that this 
business was coing to stay in husiness, vas coing 
to market foods, and was coinn to allow then to 
obtain an income and earnings from the sale and 


processina of food. Very important. 


Certainly, if nothing else -- I don't say 


that it is nothing else -- but if, on nothina else, 


than certainly the question of intent. 
“P, GARMANS!UY: Your Yonor, this is all 


irrelevant to the food distribution or the attempt 


at the food distribution. 

We have alleaced the offer and sale of the 
security. he Supreme Court decision in "Inited 
Nenefit holds that vou can aplit a contract, 
hifurcate it into senarate pvronises. Calaxy vas 


marketing those -- 


SOIDEL: Your Honor, 3} >-- 
SARMANSFY: Viait a minute. Please iet 
me finiagh, “Mr. Coidel. 


MR. GOTDUL: TT am sorry, you are right. 


apologize, ‘4dr. “Sarmansky. 
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MR. GARAANSEKY: Galaxy wes making “he 
separate vromiges. You can earn money wholesale 
recruiting veople in and you can earn it in Lie 
retail by vetting customers anc selling the food. 

Now, what Mr. Goidel i3 saying, isa that therq 
vas an intantion here to get uv a food progran | 
That mav very well be. But the fact is that ve are| 
here to decide whether or not is cliant vioiste: 
the Federal securities laws in offering for sale | 
and selling securities, and in connection therewith 
using fraudulent means, devious transactions. 

1 don't see how this cocument soliciting 
inquiries under reduction of franchises or keenin,; 
delivery hours openas any merit or relevance tu 
this case. 

MR. GOIDUL: Your Nomoc, 1 think “xr 


Garmansky, in his own -- 


THE COURT: Lat me see one of then. 


MR, GOJIDKL: Surely. 


I think “r. Garmansky, ifn his own stat*mant, 


my clients liable. ile says t!.:t they will take tne 


| 
has indicated what he must show in order to "old | 


wWiolesale end of the »usiness and treat it separate 


and apart “rom the retail end of the business, and 
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that in so separating the two aspects of the dousinegs, 


there has been a violation of the securities act 


And we are saying at this time, no, sir, vou 
don't separate this. You mav have separated it in 
Kos cot and you may have separated it in other 
cases, but here, the retail end of the business ven 
hand in hand with the wholesale end of the business 

Ag a matter of fact, these very documents 
would even indicate another important fact, and tha 
is that there was a limitation on the number of 
franchises that could be sold in the very first 
instance. 

So that somewhere or another, it had to 
run out. The right to sell had to elapse. <v 
contract, it had to elapse. And ultimately, the 
retail end of the business would have to be the 
main portion of the operation of Galaxy Foods. 

MP, GARMANSKY: Your tWonor, the significances 
of 1079 is not important. It could be four 
thousand. "ven if it was open ended, it had to 
close at some point in time. ‘ust 30 many people 
in the world. It had to close anyway. So no 
matter whether it's one number or a higher number, 
that is irrelevant. [It had to close. . ——— 


f 
; 
became 
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MR. GOIDEL: No. ‘There are a lot of 
Chinese. I mean they may have «one to Honq “oad 
and started selling. 

MR. GARMAHSKY: Your Honor, there was no 
retail at all from Septenber of 1971 to the end of 
November, 1972 in Galaxy Foods. Over avear. The 
retail was only a linited pilot program. It lasted 
for about 5 months on a very small scale. Then 
it stopped at the end of April and it never started 
up again from ‘ay until approximately September 
of. 1973; 


So for over three years, Galaxy was in 


existence that small pilot procram on that liuwite: 
scale was maybe 4 to 5 months. That is all. 

MR. GOITDEL: Your Honor -- 

I am sorry. 

MR. GARMANSKY: Will vou please wait? 

MR. GOIDEL: I am sorry. 

MR. GARMANSKY: Mr. Goidel is right in saying 
the Ninth Circuit and the Pifth Circuit holds you | 
may bifurcsate that contract if there is an of %er an 


sale of a security. 


Your Honor, some cages hold that the whole 


fanchise can be a security. ‘That is not what we me 
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alieged here. We have only alleged that the 
recruitment of individuals and the promise that you 
can earn money from the efforts of the Galax 
managemant -- that is, the security. We have not 
alleged that the whole franchise is a security here. 

They may have had a retail program. They 
may not. That all goes to the question of whether 
or not they were offering for sale and selling a 
security here. 

We have not alleged that the whole thing 
ig a security. Mr. Goidel, I believe, is just 
clouding the issue by trying to bring the retail 
program and fitting it in to the wholesale asnect 
and saying, but they did have a retail vorogran. 
Therefore, it's not a security. 

We have never alleged that the entire 
franchise was a security. Our moving vapers are 
quite clear what we specifically allege is the 
security here, your Honor. 

MR. GOIDEL: Your Honor, may I just be 
heard in one other respect? 7° have asked the 


question and I am not going to literally arque 


the merits, which I think should be set forth in 


& ef -- a@ manorandum of law, rather, that 
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will be presented to your Honor at the close of 
the case. i don't happen to agree with ‘ir. 
Garmansky in his interpretation of the Fifth Cireutd 
cages -- case. 


Yes, the courts say in certain instances 


: 


you can treat them separately. But now, w@ are 
-- we are now deciding in this case whether we 
should, in fact, treat them separately for this 
particular case. That ia yet to be determined. 
But certainly, again, we get down to when you a@k a! 
question, if there is any valid grounds for the 
asking of that question, this court should do so. 
And I am saying, let's get away from arquing the | 
law on this particular issue as to whether or not wel 
should treat wholesale and retail as separate and 
apart. 1 am saying, if for no other purpose, wine 
to show intent, operation of the mind of the 
individuals who are accused of having improperly 
aided and abetted the sale of the security; that 
this is certainly material on that issue. 
Consequently, I think it is a proper 


question, if only for that purpose. 


THE COURT: Well, let me understand you. 


Are you saying that this is probative on the intent | 


| 
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of those who sent it out? That is, those who were | 
on the executive board? | 

“R, GOIDEL: Yes, sir. I go even a step 
further, if I may, your Honor. While I said that a 
second ago, I will even co into another area. 

Your Honor will have to, assuming that he 
were to find that injunctive relief is warranted, 
your lionor would then have to come to the issue 
of disgorgement as to whether or not there should 
be disgorgement at least from the three defendants 
that are sitting here. 

All right. 

An intent to commit a wrona becomes very 
important to a court of equity in determininc 


whether or not any form of monetary penalty 


should be imposed upon an individual. 

Now, we have -~ and we have been going into 
this issue now for the last 10 or 15 minutes in 
different ways, as to who recovered larae suus of 
money. Yesterday we went into the question as 
to how much money was realized by the officer 
shareholders of the corporation. These are the 
individuals who the Government accepted an $8509 


offer from in full satisfaction as far as this 
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action is concerned, in full satisfaction of any 
penalties that should be imposed upon them, 
notwithstanding -~ and I think we have already 
established and will establish further that they 
obtained a considerable sum of money. 

And then your Honor will have to sit there 
and make a determination as to whether a person 
such as my client, who worked a year and a half of 
his life, actually marketing and retr \ing and 
earned a big $24,000, whether or not he is going to 
have to make an offer or a tenure of money back, 


the same thing as Mr. Kirschenblatt. And I think 


\ 
| 
| 
| 
| 
| 
the question becomes very important as to whether the 


people who made the most money were not even | 
prosecuted in this matter should be allowed to go | 
free, and the small fry, if we can call them eae 
who worked for their living, shovld be penalized. 

Now, a court of equity can do a great many 
things when it comes to a question of damages. And 
all of these questions go to that issue. 

MR. GARMANSKY: Your Honor, I want to make 
very clear at the outset, these are not damages. 4M 


Goidel still insists on using that word. I don't 


remember if he received the Shapiro decision that 


Liebe rman-cross /Goidel $81 
these are not damages. Let me emphasize that. 

Now, Mr. Goidel has said we have not 
prosecuted the big fry, only the small fry. Well, 
we have this case, which contains 69 individual 
defendants who we feel committed the most grievous 
fraud and we are ready to show that if -- 

MR. GOIDEL: Okay. You have a chance to al 

MR. GARMANS¥Y: We will show that they did 


commit the most grievous fraud including bank loans, 


} 
| 
the fraudulent use of loans. aAnd I call that | 


grievous. 

MR. GOIDEL: You're testifying. 

MR. GARMANSKY: Let me finish. I call that 
a fraud. 

Those documents have no relevancy in this 
matter. They are simply inquiries put out by (r. 
Bruce Katz, I believe, by one individual. They have 
no relevancy here. There is no intent. 

I don't see how you can get a probative 
value from the intent, especially when the result 
is there was no reduction in the number of 


franchises. 


MR. GOIDEL: Again -- 


et i NMR RY ANA LARSEN i, ARES OR 
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Lieberman -cross/Goidel 582 

MR. GARMANSKY: That is a fact, your Htlonor. 

MR. GOIDEL: Well, wait. You're not 
testifying to facts. I must first put this in 
evidence and carry it down step by step. I don't 


aven know yet if there is a reduction. According 


to this record, I certainly don't know whether therd 


is a reduction. IY will take it one step at a time. 

Right now I am offering this to help demonstrate 

issues dealing with the question of intent. 
Subsequently, I may resort to it for another | 


purpose. But don't presume in advance what my 


purpose is. 

THE COURT: Is Katz going to be available as 
a witness? 

MR. GOIDEL: Your Homor, Mr. Katz, as I 
have advised your Honor yesterday, and as I am 
advised by my client, he ig# in Plorida somewhere 
and nobody knows where. 

MR. GARMANSKY: That is not true. 

MR. GOIDEL: Well, I don't know where he 
is and he doesn't know. 

MR. GARMANSKY: Don't say nobody knows. 
Some people know. 


MR. GOIDEL: Nobody, meaning my side of this 
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case. He certainly hasn't been here in spite of 
the fact that we have hean on trial for four days. 

AR. GARMANSKY: Your client hasn't been 
here either. 
AR, GOIDEL: ‘4v client is subject to a 


phone call, which I made an agreement with you to 


j 
have him here within one hour of any tine you ask 


for him. “Willyu have Mr. Katz here for me in one 
hour? 

THe: COURT: well, I must say I amin a 
quandary on this. Proof is always, I suppose, 
gomewhat of a stream of disconnected bits of 
testimony, documantation, frou which somehody 
eventually makes sense through araument and 
inference. 

I think basically what ‘{r. Goidel seems to 
be arguing, is that some people connected with 
Galaxy, thought it was a bona fide operation and 
acted on that assumtion. 

If this is reflected in that, maybe the 
Court should take it for what it is worth, if that 
is the arqument. 

Mow, I don't know who -- T haven't looxed 


through it all here. I see the araument that a 
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proposal to limit distributors would be inconsisten 
with the idea that it was to be an expanding 
conglomerate of distributors, even though, as you 
gay, I suppose, you have oor reason to say that 
it didn't happen. 

Now, I don‘tknow. “aybe it didn't haopen, 


because I am not sure T -- I have just qiven a 


quick look at this. But the very fact of a fixed 


number also may have some evidentiary value. I 


don't Know. 


(continued next page.) 
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MR. GARMANSKY: Your Honor -- 

THE COURT: It's difficult, as I say, in the 
present context, to view this as so totally outside 
the periphery of acceptable proof as to say I shoul 
throw it out now. It isn't like a jury case. In 
a non-jurv there is probably a temptation to let it 
all fall in and see what the parties make of it at 


the end. 


So I will permit you to offer it in evidence 


GOIDEL: Thank you. 


; COURT: As I say ~~ 


GOIDEL: Your Honor, if I may just say 


COURT: I'm not sure -- 


GOIDEL: If this were a jury case, i 
assure you I would not have offered it in this 
manner. 

THE COURT: I ain not so sure you wouldn't. 
MR. GOIDEL: No, not in this manner. IY would 
offer it, but net in this manner. I would have had 
Mr. Katz, here, in court, if I had to serve him 
last week when he was here in court with a subpoena 


to be here, and I would have worked it from that end 
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| 
THE COURT: Well, all richt. I will take 
it for what it is worth. 


THE CLERK: This will be marked in evicence 


as defendant Kirschenblatt exhibit fF. 


(So marked, ) 
MR. GOIDEL: Thank you very ruch, sir. 


BY MR. SIDEL: 


Q Gir, was there a limitation on the number of 


franchises that could be sold? 
A Yes. 
Q Was this set forth in any document? 
A Yes. It was on every contract that was ever 


filled out. It was in the nanual . It was mentioned many | 


times in other documents that I don't have reference to. 
Q By contracta, sir, are you referring to 
plaintiff's exhibit 8, which is in evidence? 
A Yes, I am. 
Q So that this idea -- 
THF COURT: Is that plaintiff's exhibit 8? 
‘AR. GOIDEL: Yas. 
THE COURT: Yes, okay. 
Q So this idea of limitine the numer of total 
franchises that could be sold in the first instance, was 


not something new that developed at the time the 


Lieberman-cross /Coidel 
questionaire was sent out? 
A No. It was develoved in August of 1971. 
Q What was the number, the maximum number of 
franchises that could be sole pvursuant to the contractual 


arrangement? 


A 1,979, 
Q Now, sir, did vou ever sell 1,079? 
NO» 1 did not, 


Q Now, could vou explain to us how this ficqure 


of 1,979 was arrived at? 


A Well, this was a New York state figure. Thad 


was what we figured we needed to service Nev York State. 
Also, it was based on the average amount of 


income we honed that each investor would receive if we 


reached a 19 percent saturation of the state. 

Let me explain that. 

Tf there are, in fact, 20,990,909 people 
in New York State, we broke it down and said, what ig a 
very comfortable living for somebody? Well, we were 
offering a ficure of §60,009 a year. That is a pretty 
comfortable living. So in order to sarn $60,000 a year, 
a person would have to earn in excess of $1,900 a week. 
So we did it on a basis of 60 distributorships per 


million people, or 250,000 families, which, at a 10 
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percent saturation and $25 a week per family in focs 


purchases, would amount to $1666 a week per distributor 


in earnings, which is in excess of $60,009 a year, 


If you can understand all that. 

Yes, I can understand it. 

Now, sir, who executed this contract, that 
is, plaintiff's exhibit 8, in behalf of the corporation, 
if, and as when the application was | nt to you and 
somebody wanted to purchase a franchise? 

A It was always an officer of Galaxy Foods. 

Q When you say an officer of Galaxy foods, -- 
and I don't want there to be any semantic differences in 
what I understand and what you are trying to say. You 
mean one of the shareholders? 

A No, I do not. 

Q You do not mean one of the shareholders? 
Who do you mean? 

A I mean that there were members of the 


executive board who approved applications. 


Q Approved or signed? 

A Signed. Well, that is the same thing in -- 

Q Okay. Who were they? Only if you know -- 
if you know for a fact that they dic siqn a contract. 


A I do not know for a fact each person. 
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think we have to go through the contract and find out who 
approved which ones. 


“Q Are those contracts availab.e somewhere? 


they are available. 


(continued next page.) 


A I can't testify to where they are, but I “ 
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CROSS ~EXAMIWATION 
BY MR, GOLDEL (Contd): 

re) bo you know when you last saw them? 

A I welieve they were turned over to tue securi 
ties and &ixchanyge Commission. 

Q well, now, sir, dic you on occasion sign 
contracts for the corporation? 

A Meat definitely. 

v) Did the other shareholders aiyn tuese contracts 
in behalf of the corporation? 

A Yes, they did. 

r@) Now, @ir, we have discussed at length the 
three types of meetings that were nelc, that is, Opportunit 
Meetings, Step-up Meetings, training sussions. 

A correct. 

v) sir, were there any otner types of meetings? 

A Yes, there wore, 

Q what other types of meetings? 

A Some were called a distributors' meeting or 
a warehouse meeting that was held by the officers of the 
corporation in wuich only investors or people who were 
already in the business were permitted to attend. 

Q where were these meetings nelaz 


a They twere eitner held in our offices, in the 
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warehouse or in a large meeting room tuat wie corporation 


rented. 

% sO’, BO tnat we are clear on tiuis, sir, this 
da not an association reetiny of tue association that was 
organised vy tie aistributors, tais is sometaing caller 
by or convenec at the reyuost of tue corporation itsel_-; 
is that correct? 

a auhat's correct. 

a) ow frequently were these meetings conuucte.? 

d@ll, in the beginning ,;esraeapy once a Lronth 
but then in 1373, in the latter part of ‘72, particularly, 
muc:: more Often, 1 woulc say once every two weexs., Vn 
occasion it was oncy a weak, 

wnat was clscussed ut tuese weotiuys, six? 

A 4@1l, such tiinys as the pilot program pro- 
jectea cates, what was needed to .ake tnose projected 
dates realitics; payment of cOmisSiON’ On the pilot pro- 
gram; any new announcements of intenced rules or regulatiogs 
~- just policy in yeneral of tau wiiols corporation. 

i Policy as relates to retailing? 

Ana sales of franciises: policy as relates 
to everything. 

w “ere votes taxecn at these meetings? 


A Yes. 
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Jn guch subjects as waat, sir? 

such suijects as tne juota, 

fue lueta tiat we are Bpedrkin, about aw 1,079 
waetner or not dt suouli cu rucuced to the 999 and 6o forth 

that's currect, 

ces. 

YN Such susjects as whetuer or not the one 
ver Cant Cuat we were goin; to pay te salesgnen for the 
Ofuers tiat tisy initially sad gotten was an in~perpetuity 
type ¢£ 

vn NUle and heyulation 21 -- 


what was that, sir? 


2N@ buy-back ayreareit, the cvuarante@au ine 


vestnent that we have Lean “iscussin;, an every rule 


and ragulation after that, ou wuetner or not there suould 
v6 @ wancatory training within a certain given period of 
tine, om conduct at Ypportunity Mestings, on -- just the 
wnole ~-- everything avout Galaxy ivoas was discussed. 

In otner words, if I unuerstanu, anythin, tha 
would in any way affect the Gistrivutors and their relation 
Siip to the Lusiness. 

A That's correct. 
BR. GARMatI4: Jujection, sour honor, that 


is not what ne's testifieu to. sou can't just lum: 


be 
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it in, as Mr. Goidcel is tryiny to do and yet one 


big answer. 
I move to strike tuat answer if tne reporter 
picks it up. 


MR. GOIDEL: I witndraw the question, your 


fd& COURT: All right. 
BY MR, GOIDEL: 
Q Can you sum up for us, sir, in your words, 
what was discussed at those meetings? 
MR. GARMAWSKY: The witness haa already 
anawered the question. 
Q Ie that all tnat was discussed, sir? 
A No. it was a little broader tnan that. 

Any announcement affecting the operation of 
the franchisee's business was wade then and in many occa- 
sions before a decision was reached, tiose particular 
things were discussed -- not in overy occasion, I don't wan 
to make it sound like we did nothing except offer sugyestions 
to them and tnen decide what happened, but on many occasion 
things were discussed that affected their business. 

W dow, eir, you used the figure of 560,000. 
That's a very substantial figure for auyone to earn. 


A It certainly is. 
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Por anyone to earn. 
I would agree. 
were any somewhat lesser figures used? 
Yes. Further on, IL don't renember what tine 
it came about 
MR. GARMANSKY: Can we have the time? 
e; Whan -- when were lower figures used? 
A i may be able to refresh ny recollection 
from three, four, five and six, Plaintiff's exnipits. I 
don't need six. 
C vet's see if we can speed this up a little bit. 


You heard Mr. Kirsch speak in his cross~ 


examination of the fact that he used a figure of $1252 


A That's correct. 
Was that figure used? 
Oh, yes, yes, that figure was used. 
Q In other words, in addition to using a 
$60,000 figure illustratively, other figures were used? 
A That's correct. 
G And could you tell us what figures? 
A #e@ll, $12 a week, 7150, 3175, ¥200 a weex. 
There was also a breakdown of commissions that could ve 
earned by sponsoring anotner individual in. 


The highest figure on that that I've ever 
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seen on the blackboard was $2,450. 

Q Thies figure of $60,000 that was put on the 
blackboard, six, tell us exactly how it was writtin? vid 
it say “You will earn $60,900 a year"? 

Tell me what was gaid, 
Just $60,000, that's ali that was written. 
Just the numer $60,000? 

A That's right. 

Q Did the speaker or speakers thereupon use tha 
figure, point to it, refer to it, say it outloud? 

A fhey emphasized the fact that it was built -- 
it was built up from a whole presentation, it was s final 
point of the presentation. 


Q You are teliing we that that figure was usec | 


and I'm asking you now. Vid yaover make tie speech your- 


eel f? 

A Yes, 

Q Make it. Start at the veginning and make 
the speech for me, 

A I couldn't possibly start at the beginning. 
We8 be here a long time. Let me pick it up from where 
it is. 

Q I'm not being facetious, sir. You are tellin 


me that the figure $125, was used and the figure $60,000. 
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Ave you telling us that it was used in steps 


showing that if you did so much work, 30 much could ve 
earned, if you bad 6o many customers, 80 much could Le 
earned, and so on and 80 forth? Is that how it was used? 
A That's what I'm saying, y@s. 
Q Did you ever say to sonwbody, "You will earn 
$69,000"? 
Rosolutely not. 
Thank you. 
Yhe distributors who would enlist applicants 
would take an application and present it to wihon? 
A after it was fillec out or vefore? 
After 4t was filled out by tne applicant? 


and the check was tnere. 


(Continued on next page.) 
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CROSS-EXAMINATION 


BY MR. GOIDEL: (Cont. ) 


Did the check have to accompany the anril- 


Before we sot it, yes. 
Before you got it, okay. 
A They would vresent it to -- senerally they 
would try to find one of the corporate officers, but 
most of the time it would gro to field onerations. 


Q And field operations would be Mr.-- 


A Mr. Roth at certain times, Mr. HOrowitz 
precedinre him -- no, Mr. Katz vrecedinr him. 
Q And they would execute the contract? 


A Many times, yes. Sometimes if I was handy 


or Mr. Avni was handy or Mr. Rosenthal or Mr. Horowitz, 


they would have preferred, of course -- 

(a) Yes, sir. 

A For us to meet them, if nothing else. 

Q Now, sir, did you ever reject an application? 

A Oh, yes. 

Q You mean somebody offered you a check and 
you refused it? 

A Oh, yes. 


How often iid this happen? 
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A Not that often, but there were times. I woul 
say ten times. 
Q Can you give us a reason for rejecting it? 
A Yes. Well, the application is just that, 
4t's an application. There are parts on it that must be 


filled out. 


MR. GARMANSKY: Your Honor, before we eth 
| 


my objection is that may we identify these people, 
and did Mr. Lieberman reject them, if he had conver- 
sations, or is this hearsay from other people, what 
exactly happened? 
Q I assume, sir, this is the normal course of business 
of your corporation, to follow this routine, is it not? 


This was done in the ordinary course of the operation 


of your business? 

MR. GARMANSKY: To follow what routine? 

The routine you are outlining now. 

In other words, somebody would get an appli- 
cation accompanied by a check, present 4t to an officer 
of the corporation who in turn would either accept it or 
reject it, isn't that correct? 

A That's correct. 
THE COURT: Let me ask you this: Did you 


ever personally reject an application? 
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"HE WITHESS: Yes, I did. 

THE COURT: Do you remember the circunstences 

Tit WITNESS: Yea. 

Tt had nothine to de with the anolication 
4{tself, it hac to do wfth the man. He had -- 

mre. COURT: ‘ae spe assuming that's what you 
are talkine atout. 

THE WITNESE: Richt. 

He hai mone to training tefore he care into 
the company. le wanted to see what he was soin~ to 


be learninme. After ne went -- he was very curtous 


in training and enerretic and everythinz, and a?ter- 


wards he came tc me and he was makine some sort 
of remarks about how interested we were tn sellin. 
franchises, and that he said that this was -- 
seemed to be a great iien and it looked like it was 
moing to be the entire nurnose of Jalaxy, end I 3aid 
"Sorry=-but we had at the time 299 lett to 3e1], 
and I said, "That's not the purpose,’ and no natter 
what I tried to do, I nad the feeline that this cuy 
was tryine to make me say that thst was the nurnose. 
He hai already cut in a rather larre depo- 
sit. JI thelieve it was a £1590 jeposit. I gave 


him vack his deposit ani his apnliication. He was 
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there with the rest of the money and I told him that 
we would not accept it. 

It was a $3000 check. 
BY MR. GOIDEL: 

Q Any others that you svecifically rejected? 

A There was another person who was just -- again, 
I don't remember this person's name, but he came there 
with everybody in the world, he came with his accountant, 
his attorney -- not that we had any objection to that, 
but they were trying to go into a whole discourse on 
whether or not we were a leritimate enterprise. 

Q I take it, sir, that notwithstanding that the 
brought their accountant and their attorney with him, that 
he did make out an application and submit a check with it? 

A Oh, yes, he had it with him, as a matter of 
fact, and finally after the discussion was all over, his 


accountant and attorney said, "Well, it's up to you. If 


you want to do it, fine.” 


So he said, "Yes, I do, you know, I trust 
these guys and I want to get into this business.” And 
we rejected him. 
Q Any others that you know of specifically? 
A No, I don't know of any others that I rejected 


specifically. 
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Q Well, do you know of any -- let me ask you 
this: In the regular course of the business of your 
corporation, if anyone else refected an applicant would 
that be reported to you? 
A Oh, yes. 


Were any such reports made to you? 


And if so, by whom? 


Q 
A Yes. 
Q 
A 


By Bruce Katz, by Steve Roth, by Charles 
Horowtiz, in particular. 

Q In each one of those instances, a check had 
already accompanied an application? 

A Well, there were 690 -- 

MR. GARMANSKY: Objection on that, if the 
witness knows because it was rejected he would not 
have gotten the application. 

MR. GOIDEL: That's not so. 

Q The rejection or the acceptance of an indi- 
vidual would only come, sir, after an application was 
accompanied by a check, isn't that correct? 

A Yes. 

Q So that it stands to reason that if it were 
rejected, the check, too, was rejected? 


A Yes. 


= 
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“MR. QOIDEL: Thank you. 


MR. GARMANSKY: Ask the witness if he himself | 


saw the check? 
It may not have accompanied the application. 
MR. GOIDEL: It was reported to him in the 
regular course of business. le was an officer of 


the cornoration, that's all I have to establish, I 


Ye: ee ee: 


think. You can bring it up on redirect. 


pat 
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Your Honor, may we have a five-minute 
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recess? 
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"HE COURT: I will make it ten. 
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MR. GOIDEL: Thank vou, 3ir. 
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(Witness resucas the stand.) 


“RR, GOLD: Your ‘onor, veTora proce2lin:, 
T would like to offer into exivanen the cast. 


Sisburserent tool and the reeoiots (oak of Gal 


slaxy 
Poods , tnac., La eavicence, 
COURS: 


QOUNEL: iper oo Aact von? 


LORGHO: ‘an ve cet an avthantication 
3, VOUuUr conor? 


S0OInML: tL believe ‘ie Aat.' go vesterday, 


‘yut tT vill do it acain. 


HV MR. GOIN: 


Sir, T show vou a lede. c that ourport;s to be 


a cash receipts and eash Cicvurterert. bon: of “Talay 


Foods, Inc. 


- 


Jave you @¢ver seen this ‘oo. refore? 


Vas, T ave. 


Can vou tell us veat it is. in fact? 


tt is the cas) receipts anc cash Jisbursenen 
of Salary Goode, 
12, GOIDEL.. 
So vou wish ~e to co further? 
lay ve have a vole Cire? 


THER COUM ls 
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Mr. Lieberman, did you maintain that record? | 
I did not. 
Who did? 
Susan Singer. 
Q Did you eaver approve the insertion of any 


figures in that record? 


A #; did not. 


Q Did you ever maké any additions or deletions 
in that record? 
A I did not. 


MR. LERNER: We have to object to that. 


BY MR. GOIDEL: | 


9) Sir, is this record kept in the normal coursd 


of business of Galaxy Foods, Inc.? 


A Yes, it was. 
° By an employee of Galaxy Foods, Inc.? 
A Yes, it was. 

MR. GOIDEL: Your Honor, it was a record 
kept in the -- 

THE COURT: Did you have occacion to refer 
to it in the course of your activities as an 
executive? 

THE WITNESS: No, I Gide not, your Honor. 


BY MR. GOIDEL: 
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Did you see it there? 

T did see it, but I die not refer to it. 

THE COURT: bid you have occasion to consult 
Aias Singer from time to time about matters ver- 
taining to the record? 

THE WITNESS: Yes, I did. 

THE COURT: And you have seen it? 

THE WITNESS: Yes, I did. 

THE COURT: And it wae the books she kept in 
the regqvlar course of business? 

THF WITNESS: Yes, your Honor. 


THE COURT: I will overrule the objection. 


THE CLERK: Marked defendant Kirschenblatt 
exhibit G. 
(So marked. ) 
Q Sir, before our adjournment we were dis- 
cussing the rejection of applications. In addition to 


rejecting applications, sir, were any refunds made to 


persons who he. already purchased a franchise, a refund 
of their original investment? 

A Yes, them were. 

Q How many instances were there of refunds to 


individuals vho had already purchasec a franchise? 


A I believe it was somewhere between 12 and 1lé, 
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I'm not sure of the exact figure. 

Q Nuring what veriod of time were those 
refunds made, sir? 

A September, 1971 to the cemise of Galaxy Fo 

Q To be more specific, sir, were any of those 
refunds made prior to the announcement of litigation 
against the firm by the Securities an‘ Fxchange Commission? 

A All of them were made vorior to the 
commencement of any action. 

Q Sir, were anv of the distributors to whom 
franchises were sold residents of anv state other than the 
State of New York? 

A NO. 

Q Did any indivicuals make application for a 
franchise, who were not resi‘ents of the state of New York? 

A Yes. 

a) Were they accepted? 

No. 
In each instance they were rejected? 

A Yes. 

9 Sir, do you know how much food was sold 
during the so called vilot nrocram? 

A Yes, sir, T do. 


oD Haw much food -:as 20l¢é? 
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MR. GARMANSKY: Your Honor, is that dollar 
amount, tonnage? 
Q Yes, dollar amount and/or tonnage, if you 


know both figures I will accept both. 


A I have no idea as to tonnage. 


THE COURT: Would there be unit quantities 
you might be familiar with? 

THE WITNESS: No, your Honor. 

THE COURT: Only dollar amount? 

THE WITNESS: Dollar amount. 

THE COURT: All right. 

THE WITNESS: I believe the figure was 
$160 ,000. 

Por what period of time? 

Prom November 27, 1972 to March 31, 1973. 

Approximately 5 months? 

That's correct. 

MR. GARMANSKY: ‘That's four months. 

How was this food delivered? 

By truck. 

A truck or trucks? 

Trucks. 

who owned the trucks? 


Well, it was 8 co-ownership. 
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purchased 10 trucks from Olsen Leasing Company, but we had 
only placed a deposit and were making payment on then. 

Q So that if I understand it, this is what is 
referred to as an open-end lease, where pu lease ‘t and 
that at the end of a period of time, after paying for so 
many months, you end up owning it; is that correct, or is 
thet inoorrect? 

A I think it is a closed end lease. 

Q I'm sorry, closed end lease. 

A That's correct. 

Q So at the end of the period in question, you 
end up with owning the truck. 

A Por $1 is the contract. 

And there were 10 such trucks. 

A There were 30 trucks on the lease, 10 in our 
possession, 20 more were to be delivered after -- at the 
start of the full scale retail operation. 

Q How much money, if you know, was spent in 
ecquiring food? 

A I believe the total amount spent in acquiring 
food was $210,000. 

Q You had a warehouse, is that correct? 

A That's correct. 


DLa you own the warehouse or lease the 
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We rented the warehouse, leased it. 
For how many months did you lease that 
we rehouse ? 
A From March, 1972, to August, 1973. 
Q nid you have offices in the warehouse, as 
well as in Brooklyn? 
A Yes, we did. 
Q Were there any individuals specifically 


authorized or delegated, rather, to conduct their work in 


the warehouse, as distinguished from the office in Brooklyn? 


A Yes. 

Q Was Mr. Kirsch one of those individuals? 

A Yes, he was. 

Q And from the time of acyzuisition of the 
warehouse, and aside from any meetings you might have 
attended at the Brooklyn Office, were all of his activiti 
in behalf of the corporation conducted by him at the 
warehouse? 

A Yes, they were. 

4 pid he have an office in the warehouse? — 

A Yes, he did. 

Q Did you have equipment in the warehouse, 


other than trucks? 


= 
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A Yes, we did. 


9 Can you describe for us, the equipment that 


the corporation had purchased or had leased for use at the 


warehouse? 


A Yes. Of course we had office furniture, 


first of all, which we had purchased. We had shelving, 


a freezer anc refrigerator unit; comouter, what are known 
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as CRT’s, cathode ray tubes, small little television sets, 
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we had 12 of then. 


cy 
bes 


THE COURT: Por security purposes? 


fs 
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THE WITNESS: No, no, the CRT's were tied inte 


=~ 
ww 


the computer, but they are a separate deal from 


-_ 
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the computer itself. 

Q What were they used for? 

A They were visual screens were the actual 
sale was made, inventory could be charted, commissions 
could be viewed, all fed back that way. 

We had a choice of either displaying on the 
screens or producing a hard copy. 
THF. COURT: You mean they were something like 
those aadgets you see down at the airport waiting 


rooms, is that what you ere talking about, showing 
schedules, departures and so forth? 


THF WITNESS: That's correct, your Honor. 
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We had four lift trucks, we had a security 
setup, including television sets and cameras. We 
had -- there are so many things I can't remember them. 
I mentioned the trucks, computer, shelving, freezer 
refricerator -- basically that's the large equipmen 
that we had. 
> Yow much was spent on or for the computer? 

A How much was spent? 

Yes. 

I cannot recall. 

Was it leased or owned? 


It was a lease-purchase, again the same 


What was the gross purchase, if you know? 
I believe it was $160,000. 
Q How about the screens, the cathode tubes? 
A They were beinc open-end leased; in other 
words, we would not own them, for $900 a month each. 
$900 a month each? 
That's correct. 


THE COURT: How many were there? 


THF WITNESS: There were 10, 10 in operation 


there were 12 altocether, your Honor. 


THF. COURT: You mean it was 10 or 12 times 
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$900 a month? 
THE WITNESS: That's correct, your Honor. 
Q That would be over $10,000 per month , sir, 
is that correct? 
A That's correct. 
Q How many months did you have that? 
A Well, we had them from January, 1973 to the 
Gemise of Galaxy Foods. I'd aay August. I believe they 


were picked up in August by Hageltine. 


THE COURT: How long was the period, did you 


say? 


THE WITNESS: From January to August in 


Q Let me ask you this question because this is 
a substantial sum of money: to your knowledge, no one 
connected with Galaxy Foods had a financial interest in the 
corporation or company or companies that leased or sold 
this equipment to you? 

A Oh, no. 

Q Nobody received -- and let's use the word, 
a kickback on it, did they? 

A No. 

Q In addition to all of this -- first of all, 


let me ask you, how much was spent on floor lifts and how 
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many did you have? 


A Those were rented from Bogels, B-o-g-e-1-s 


in Brooklyn. 1 don't recall what we were leasing it for. 


It wasn't that much. I believe it was like $100 a 
month. We had two, that I recall. 

Q nid you have scales? 

A Yes, we had scales. 

Q Did you have machinery to package the mer- 
chandise that was going to be delivered? 

A No, we had cartons, but we didn't have 
anything to package it. We had bags and boxes. 

Q I take it then you had employees? 

A Yes. 

Q Whose job it was to package this merchandise 
employees whose function it was to drive the trucks that 
delivered this merchandise, isn't that correct? 

A That’s correct. 

Q And you had stockboys? 

A That’s correct. 

Q In other words, you had an entire setup for 
the servicing, packaging, weighing, cutting, delivering 
of food? 

A That's correct. 


Q How many employees? 


p= 
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Well, the most that we had at one time was 


COURT: 98 employees? 

WITNESS: That's correct. 

COURT: At the warehouse? 

WITNESS: That's correct, your Honor. 


COURT: Over what ‘riod of time? 


Ve: er i: i i | 


2 WITNESS: That was for a very short 
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period of time that we had that many. 


\ 
re" 


THE COURT: Was that during the pilot 
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proqram? 
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TH: WITNESS: It was during the pilot program 


i) 
> 


and it was probably only for about two months of the 


oe 
a 


pilot program that we had that many. 


ry 
a 


THE COURT: What would have been the lower end 


bot 
~~ 


of the figure? 
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THE WITNESS: TI think the least that we ever 
had at one time was approximately 46. 
Q Who was in charge of the warehouse operation 
and the employees that functioned there? 
Pranz Quack. 
was in charge of the purchasing of the 
food that was worked with at the warehouse? 


A Don Kirsch. 
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And now, sir, I want to ask you this question: 


You told us when the action was commenced 
against you by the Securities and Exchange commission, do 
you know when the investicacation first came to your 
attention? 

MR. GARMANSKY: Objection, your Honor. 

THE COURT: Overruled. 

THE “WITNESS: Yes. I believe we received 

the first subpoena in March. 

Of what year, sir? 

1973. 

At that tine, as I understand, Mr. Kirsch 
was no longer associated with you? 

A That's correct. 

2 And ‘ir. Kirschenblatt already terminated 
his franchise relationship with you? 

A I believe that's correct, yes. 

Q Now, sir, we have spoken about the opportuni 
meetings -- 

THE COURT: Forget that for just a moment. 

MR. QOIDEL: Pardon? 

THE COURT: Forget that for just a moment. 

AR, GOIDEL: Yes, sir. 


THE COURT: Do you have any overall number 
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of dollars representing the Galaxy outlay for all 
of the warehouse equipment he described? Just 
equipment first. 

THE WITNESS: I probably could break it down, 
your Honor, pretty close as far as each item is 
concerned. 

THE COURT: I am not much interested in the 
breakdown. I am interested in the overall -- you 
mentioned, for instance, you had an overall for 
sales of 160,000 in costs acquiring the food. And 
I assume it was $210,000. And I assume what you -- 
whes you speak of that, you are not including in th 
any of the warehouse expenses. 


THE WITNESS That's correct. 


THE COURT: So what I am asking you is, do 


you have any reliable estimate or is there any 
document that might be available from which some 
atatement could be prepared? 

Por example, did you receive as a corporate 
executive officer any kind of statemant of affairs 
of the corporation showing -- 

TRE WITNESS: Yes. Ve had an audit in 


May of 1973 by Ronald Elwann. And on that it had 
the breakdown. 
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THE COURT: All of the numbire? 
THE WITNESS: Listed all of our assets, 
liabilities. 
THE COURT: Is that audit available? 
MR. GARMANSKY: The Commission does not have 
any such audit, your lionor. What we do have is a. 
balance sheet. 
THE WITNESS: I have the audit, your Honor. 
THE COURT: You have the audit? 


THE WITWESS: Yes. But not in court right 


MR. GARMANSKY: Ys the witness talking about 
work papers? 
THE WITNESS: No. I aim talking about the 
resulta of the audit. 
Sir, will you -cing that to court tomorrow? 
Yes, I can. 
THE COURT: All right, I think you should. 
Q Sir, I also asked you yesterday if you would 
bring the shareholders' agreenent . Nid you remember to 
bring it or did you forget? 


A I Aidn't remember to bring it. 


THE COURT: Nere, write yourself a note. 


Do we the favor, sir, bringing it in tomorrow. 
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Okay. 

TRE COURT: Do you need a pencil? 

THR WITWESS: Wo. I have one. 

MR. GOIDEL: Your Honor, I will not be 
going much further with this witness, but I would 
want to resume or reserve my right to continue 
my cross examination after both of those documants 
are brought in, just for the limited purpose of 
those documents. Would that be all right? 

THE COURT: All right. I will permit that. 

Now, sir -- 

THE COURT: One other thing that has occurred 
to me. Did I hear reference to a corporate minute 
book or corporate minutes? 

MR. GOIDEL: Yes, sir. They are over there. 

THE COURT: Was that placed in evidence? 

MR. GOIDEL: No, sir, it was not. I may 
offer it in evidence, but I would want to wait until 


after lunchtime to do so. 


THE COURT: You haven't had an opportunity? 


MR. GOIDEL: No, cir, I have not. 
THE COURT: That is the corporate minutes 
book that had been previously identified, had it 
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MR. GOIDEL: Yes. 

THE COURT: I think it bears the signature. 

MR. LERNFR: Why don't we mark it right now? 

THE COURT: I thought I had--it was never 
marked? Well, it isn't important to do it now. 

MR. GOIDEL: Your Honor, I have here another 
ledger which I have not had an opportunity to go 
through completely. But I believe that this other 
ledger might break down the purchases of the 
machinery and equipment for us. So during -- 

THE COURT: I much prefer not to have that 
done on testimony. 

MR. GOIDRL: No. What I was going to suggest 
is, I may well offer it in evidence after lunch and 
Z will look it over at lunchtime. 


Tf it contains that information, then I will 
offer it. 


8 Sir, we spoke of opportunity meetings and 


we spoke of step up meetings. Was any form of written 
record made? In other words, did you have, for exemple, a 
secretary take minutes of those meetings or a stenotypist 
make a trenscript of those meetings as to whet was said? 

A At one point we transcribed on tape a 


opportunity meeting. We did it a fer times during the 


eas 
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period of time that we were in operation, but -- 
Q Where are those tapes? 
A I have no idea. 


Q Well, when is the last time you saw those 


A During the period of time that Galaxy was 
in operation, but not since then. 


9 pid you ever provide them to any third 


Yes, we did. 


To whom? 
Federated Franchise of New Jersey. 


Any governmental agencies ever listen to it? 

THE COURT: What was that name? Provided to 
Federated -- what is it? 

MR. GOIDEL: Federated Franchises. 


THE WITNESS: WO. 


By the way, you had one warehouse; is that 


That's correct. 


In connection with the planning for the 
getail end of the business, was any discussion ever had 


as to the number of warehouses that would have to be main- 


tained by the corporation in order to service the various 
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distributors? 

New York City, ves. That was the case. 

How many? 

20. 

20 warehouses? 

In New York City. 

That would service how many veople? 

10 percent of New York City. 

Well -- 

1.2 million people. 

Thank you. 

The cugtomers who purchase food, ware they 
the customers of Galaxy Poods or the customers of the 


aistributors? 


A They were the customers of the distributors. 


We also considered them our customers. 


(continued nsxt page.) 
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CROSS-EXAMINATI. OW 
BY MR. GOIDEL: (Cont.) 

Q Well now, when a person made a sale to an 
individual, did that individual thereafter have to go to 
his distributor to order the food, or could he go directly 
thereafter to you to order the food? 

A No, he could go directly to us. 

Q But who received the commission or who was 
to receive the commission on that sale? 

A The distributor. 

Q Wotwithstanding that the customer would 
contact you directly? 

A That's correct. 

THE COURT: Let me ask you this. Was it 
contemplated that each distributor would hee his 
own -- for lack of a better expression -- service 
unit or office where his customer could call in 
orders. . 

THE WITWESS: Yes, your Honor. We hoped that 
Of course, this was all in planning. But it never 
reached thet stage. We hoped that each distributor 
woulé maintain an office for the purpose of contact- 


ing his sales representative and having meetings 


| with them or perhaps any field managers that were 
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still in his organization. This wasn't required, 
but we heped that he would do this. so that, for 
instance, “hen he got his monthly atatement it 
contained a breakdown of his own personal customers 
and all the volume of the individuals that were in 
his organization. And he might want to review that 


and say to John Doe, "John, you didn't do a very 


good job this month. You only pisked up 12 new 


customers. Mow, what seems to be the problem?" 
And that sort of thing. 

We had hoped that that would have happened. 
Of course, it never came to that. 

THE COURT: Perhaps if I ~- if I may for a 
minute, I'd like to have a little clearer under- 
standing of what was envisioned here as the actual 
plan of operations in the event food distribution 
began. I heard this referred to as free home retai 
food distribution. 

HE WITNESS: That's correct. 

ewe COURT: Free home delivery. 

HE WITHESS: Yes. 

TRE COURT: Free home delivery. 

Now, each distributor would have employees ; 


4e that correct? 
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THE WITHESS: Yes. 

THE COURT: Was that the idea. 

THR WITNESS: Or he could do it himself. But 
we taught him -- 

THE COURT: I mean he did it himself or he 
hired people to do it for hin. 

THE WITWESS: Yes. 

THE COURT: Wow, when you speak of salesmen, 
these salesmen were employees of whom? The 
distributor or Galaxy? 

THR WITNESS: Theywere employees of the 
Gistributor. However, Galaxy was doing the paper 
work on paying them. They were registering with 
the company and receiving training from the company. 

THE COURT: Yes. 

THE WITNESS: However, they were directly 
responsible to the individual who employed then. 

THB COURT: But you mean there -- now, 414 
they work entirely oncommissions? 

TUE WITHESS: Yes, they did. Bveryone except 
the people who worked in the warehouse. 

aR COURT: Yes. So these commission sales- 
wen, their commissions would be paid by Galaxy? 


THR WXTWESS: That's correct. 


| 
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THE COURT: And would they be in the nature 
of routemen? That is, they would iave cars and 
would endeavor to obtain customers who were pre- 
pared to call in orders for this free home delivery 
of food. 

THE WITNESS: That's correct. 

THE COURT: Was that the basic idea? 

THE WITNESS: That was it. 

If your Honor would like, I will go through 
the ordering procedure so that you can understand 
how we tied these comnissions in and how we under_ 
stood who was who, who belonged to who. Because 
if you've got hundreds of thousands of people 
running around getting customers without a route, 
as you have explained it, or without a guaranteed 
area --~ the only guarantee we could offer, there- 
fore, is that the customer obtained -- would be 
guaranteed to the person who obtained it. And we 
did that in a rather unique manner. 


THE COURT: Well. perhaps it would be help- 


ful tounderstand this. 


THE WITNESS: When acustomer was acquired -~ 
let's start from the -- 


THE COURT: By a customer, we are now talking 
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about the average person. 
THR WITNESS: ‘That's right. Mrs. Jones. 


THE COURT: Someone who is going to eat the 


TE WITNESS: That's correct. 

THE COURT: Is that right. 

THE WITWESS: That's correct. 

THE COURT: Ail right. 

THE WITNESS: First of all, this person would 
have to live within a 3 mile radius of any one of 
our projected warehouses. In the case of Galaxy's 
first warehouse, the entire retail area was to be 
a 3 mile radius of 303 Stanley Avenue in Canarsie. 
We felt to try to deliver outside of that retail 
area would be unprofitable because the truck would 
simply take too long to get there and wasting too 
mugh of our money. 

"HE COURT: TI see. 

THE WITWESS: That's the necessity for the 
20 warehouses that we -- 

THE COURT: So you were situated roughly at 
the center of a 3 mile radius. 

THe WITWESS: Right, your Honor. And we 


estimated there were approximately -- I believe the 
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figure was 30,000 families living in that area. 


I take thatback. 200,000 families living in that 


area. There was quite a big mlation. It took 


in Canarsie, Howard Beach, East Platbush, parts of 

Flatbush, and then all the areas to the south which 
were Spanish and Black areas, low to middle income 

areas. 

fhe salesmen would either answer a lead 
which we furnished him through advertising about 
the service, or he would cold canvas knocking on 
doors, a la Avon, or whatever it might be, asking 
the people if they would like to try a free home 
delivery service of all supermarket items, and 
showing them the catalogues -- which I don't have 
right here, but it's a -~ the orange catalogue that 
was offered to Mr. Kirsch before to identify, and 
telling them that they would receive one of those 
catalogues. 

THE COURT: After placing -- 

"HE WITNESS: After placing their first 
order. Those catalogues of necessity are a little 
bit expensive and we just couldn't give them out 
to anybody. They would receive it in their first 


order. It would come with it. 
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Then they were shown the catalogue and asked 


to place a $7 minimum order which -- that was for 


the pilot program. At full scale retail operations 


we anticipated a $15 minimum order. 

The sales representative, whether it be a 
salesman, a field manayer or distributor, would 
then call the food phone number -- that was th: nane 
of the service, food phone. They would call the 
food phone number. The operator . the other end 
-- this is during the pilot program ~~ took the 
order manually. But on a full scale retail 
operation she would have been taking it over these 
cathode-ray tubes. There was 4 form on the screen. 
She would simply fill in the form. Then she vould 
press the transmit button which would go into 
the computer for storing and memory. She would 
ask that woman also, the customer, what time she 
would want the order delivered on the following day, 
within a 2-hour time span, so the customerdidn't 
have to stay home. 

At the end of the day, we would start the 
high-speed printer which would print out hard 
copies -- 6 of them of the order. One would go cto 


the picking area, one would go to the truck, one 
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would go into the distributor's files, one wold 
go to inventory. The computer was programmed to 
automatically deduct those items that were ordered 
from inventory. It was also programmed to select 
a customer number for the customer. 

She would be crdering, by the way, in a 
code. So rather than saying, Campbell's Tomato Soup 
she would say 4822, quantity one. That would be 
the instructions of the -- the instructions in 
the catalogue and by the representative that she 
was ordering by number. And that code number she 
was assigned was a 9-digit number. Tt also reflect 
what the distributor it was that got the order, 
through what field manager, through what salesman. 

In other words, it told us -- it identified 
to us who got the order. The computer would keep 
in memory the amount of that order. And later on 
when we wanted, it would generate a program to 
produce and cut checks #or everybody concerned, if 
it was a field manager or distributor or salesman, 
or all three on the same order, which 4t could be. 


Then the order would be picked according to 


number from shelves which we had made for us and 


placed on racks. When the racks were fully loaded 
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the racks were slid into trucks. And we had a 
routing sheet made by the computer which would tell 
us which were to go to what place in order to 
comply with that time span that each person made. 

It was a very complex, well-worked out systerx 
I do 't think I have left anything out as far as 
the basic arrangements. But it wae five times more 
complicated than I have made out to you right here 
in Court because simply the programming alone I 
believe had cost -- it was supposed to cost us 
$69,000 just to arrange for the programming of thin 
computer. I believe we paid a substantial amount of 
that. And it was all to be put on two very smzil 
bits about this big (indicating) that were put in 
memory and drawn from it any time that we wanted 
to. 

We had personnel who were working this 
computer. The girls who were taking orders did not 
have to be specially trained. All they were were 
typists who could answer a telephone. Mostly wives, 
girlfriends or selatives of the distributors. 

And out of the 97 employees in the warehouse, 


I believe we had 48 -- out of the 98 employees, {f 


25 believe 48 of them were oither related to or friend 
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of the distributors or the distributors themselves 


who were working in their spare time to try to make 


the system work. 


The Court allowed me & great deal of time to- 


THE COURT: No. It's very enlighteningr 


(Continued on next page.) 
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MR. LERNER: Your Honor, I certainly feel 
X am on more firm footing to object than Mr. Goidel, 
and I don't intend to be so technical, but I would 
like to bring to the Court's attention that the 
Commission -- it is our position that Mr. Lieberman’ 
answer is totally irrelevant to our allegations in 
the complaint. 

TYRE COURT: Well, all right, I understand 
your objection. I feel, however, there may be 
relevance to the type of operation we have here to 


the basic questions this kind of case raises. 


However, I -- I think that it would be 


better to be perhaps overfed than underfed in this 
case. 

” wm. LERNER: I don't think we areunderfed at 
all in this case. 

THE COURT: Now, vou had a rest with my 
question. 

MR. GOIDEL: Your Honor, I heve no further 
questions. You saved me about 15 minutes of 
examination at least. 

HE COURT: All right. Now, let's see -~ 


MR. GOIDEL: Subject. of course, to the 


shareholders agreement which I have requested, and 
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also my right to review this and offer it in 
evidence. That is the ledger book. And Iam going 
to look at that. 


MR. GARMANSKY: Yes. 


MR. GOIDEL: I will look at it during the 


recess. 
and also the accountant's statement which 
the witness says he will return tomorrow. 
THE COURT: All right. 
MR. GOIDEL: Thank you, sir. 
And the corporate books which I will look at. 
THE COURT: All right. 
CROSS~-BXAMINATION 
BY MR. PADILLA: 
Q Now, Mx. Lieberman, how long do you know me? 
A Approximately two years. Two and a half 
years 
Q How aid you come about knowing me? How was 
our aoqguaintance started? 
A You came into Galaxy Foods as a field 
manager, I believe. 
Q pid you ever know me before then? 
A wo, X did not. 


Did you ever know we to be associated with 
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the officers of Galaxy Foods before I entered -- 


I came to Galaxy Poods? 
A No, X did not. 
Q Okay. 
In what position did I enter Galaxy Foods as? 
I believe it was as field manager. 
Did I make an investment? 
Yes, you did. 
Q How much was that investment for? 
A I don't know. I don't know whether it was 
1 or $2,000, But it was certainly 1 or 2. 
THE COURT: What was it, Mr. Padilla. 
MR. PADILLA: %#t was 1,000 when I entered 
Foods. 
[HWE COURT: We might as well get it now. 
De you recognize what that ie? 
A Yes, I do. This is a field manager's 
evluation form of George Padilla. 
MR. PADILLA: Your Honor, I would like to 
have this marked as exhil't -- 
THE COURT: Why don't we just continue the 
alphabetical order. 
HE CLERK: This will be defendant Padilla's | 


exhibit A. 
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THE COURT: watt no. I am suggesting that | 
you just go right on in alphabetical order. 

THE CLERK: Continuing with the other 

defendants. 

THE COURT: Yes. Whatever the last one was 

THE CLERK: All right. G was the last one. 

THE COURT: All right, make this H. 

THE CLERK: This will be H. Defendant's 

exhibit H for identification. So marked. 

(So marked.) 

BY MR. PADILLA: 

Q Mr. Lieberman, would you again look over 
this and read the contents of this? 

A "This is to certify that George Padilla, a 
duly registered field manager with Galaxy Puods, Inc., has | 
this day invested the additional sum of $2,000 in order co 
elevate to the position of distributor in accordance with 
the Galaxy marketing concept. 

"This additional investment constitutes the 
total requirement necessary to become a distxibutor. Thu 
new distributor should continue to conduct himself with 
honesty and integrity and take advantage of all tra-1.ing 


as made -available by Galaxy, realizing that these are the 


| 
j 
{ 
i 
factors that will help to insure him of his goale being | 
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attained.” 
And it's dated March 19th, 1972. The sponsor; s 

nemo is Alicia Gunning and the social security number of 

the sponsor. Then there is your signature and your 

social security number. And it is approved by Kenneth 

C. Rowenthal, chaizman of the board of Galaxy Foods. 

Q Thank you. 


PADILLA: Could x have it marked in 


COURT: Show it to counsel. 
GARMANSKY: Wo objection. 
GOZIDEL: I have no objection. 


CLERK: Defendant's exhibit H now in 


you pay $2,000, Mr. Padilla. 
$3,000. 
No. On this, 92,000? 
MR. PADILLA: I know. I paid t's $2,000. 
That was to become a distributor. That was an 


elevation. 


TNE COURT: I thought youpaid 1,000 to becose! 


a field waneger. 


MR. PADILLA: Yes. But it was 3. 
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THE COURT: So it was a total of 3. 


MR. PADILLA: 3,000 all together. 


(Continued or next page.) 
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CRUSS-LXAMIAATION 
J¥ MR, PADILLA (Cont'd): 

iy what does the caning of uirector in Galaxy 
Foods -- aG talking about director ox wholasale, director 
of marketing, director of trainin; or waat? Wnat does this 
mean in Galaxy Yoods? «iat does tnis position wean? voes 
the director mean that the person is an ofticer of the 


company? 


A No. It @dun't. Lt was a 6ub-manayement 


position -- sus-tanadement, that's a vad term, 

It was a lower wanayement position. A alrec 
in the terminology that we are using it here, as tar as 
the ones you've listed, diructor of wholesale or retail 
or whatover it may be, reported Co an executive vice- 
president and was a lower nanayenont position, That's all 
it was. 

ra pid Qirectors nave any say in policy-making 
Galaxy Foods? 

A Tney could -- tne coule offer suggestion but 
they were not officers nor executives. so they didn't 
have any Say as to policy-raxin; in Galaxy Voous. 

a what different uicectorsnips were there in 
Galaxy Foods, different categories? 


We mentioned wiolveale, reteil; were there 


2 uleberman - cross - Padiila 


any others? 


A There was Girector of distributor relations 


that we talked about before; ‘ciuare Was cirector of whole- 
sale sales, which was the sale of fraicnises; tnere was 
director of retail, there was airector of sales aics, 
which were -- 

Tis COURT: Sales aida? 

QRE WITNESS: Ves, whicu we had mentioned be- 
for that this was paid for -- tnis Vlaintiff’s 
mxndbit 11 was bought ane a few other -- I think, 
puttens, we sold buttons that said, "ivy aame is 
oo . What's yours?” That type of thing for tne 

moetings. 

Tnat was basically the director position. 

THY COURT: it seems to ine someones mentioned 
a director of transportation. 

Sit WITWESS: dgut. Por a time wa had a ui- 
rector of transportation, director or waxrchousing, 
subordinate positions underneati the executive voard 
levels, but those were -- like director of trans- 
portation, I velieve, was only in existence for a 
few wonths until we could finu sorebody to replace 


the Late Mx. Rosenbach who passed away. 
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O Was there algo a director of administration? 

A Yes, for a pericd of time there was @ directo 
of administration. 

Q Director of marketing? 

A I don't believe there was ever a director 
of marketing. 

4) After Mr. Kirgch left the company, was anotiae 
~- someone else assigned as vice-president of marketing? 


A Thank you. There was a dizector or marketiug 


There was, I believe his nane was lenry Hansea, who was 


given thet position temporarily. 
vy iow, tO go back to director of wholesale, 
who waa the first person holding that position in Gaiaxy Fo as? 
A 1 believe it was steven Xoth. 
THE COURT: who, Steven Roth? 
THE WITHESS: Yo&. 
Do you believe or do you know for sure? 
I bellevo it was. 
iQ Is it my understanding that steven Rota was 
director of training, or director of fieli operations at 
the beginning; is that right? 
Dees Job Cody refresh your wemory as Girector 
of wholesale? 


is Yhank you. vob Cody. vbviously Mr. Padilla‘ 
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2 
information is much better than mine, or recollection. 
3 
& Not my informat ion, I nave no information. 
4 
a Perhaps my wemory. 
5 
“A Okay. 
6 
Q Job Cody, it's understood Bob Cody was the 
7 
first director of wnolegale of Galaxy Foods? 
8 
A I would agree witn that. 
9 
Q anile he held that position, did Mr. Cody 
10 
receive any sort of commissions from Galaxy Foods, Inc.? 
id A I don’t recall, 
12 - ‘ 
Q You don't recall, you don’t know -- 
13 ! 
aA I don't remeuber. 
ae MR, PADILLA: ‘The records would snow, again 
as the ledger of digbursements -- can i nave it? 
t6 l'm going to nave to go wack tnrouygh nere Le- 
‘7 cause -- 
18 MR. LERNER: Can we get a point in time when 
19 


Mx. Cody wes the director? 


: 20 || ay MR. PADILLA: 


a 2h Q For what period of time was lir. Cody the di- 
> 22 record of wholesale? 
23 A Well, it was probably -~ I can't testify diregt- 


24 ly again, but I would say the records would reflect it for 


one thing, and it was probably early part of 1972 or the 


latter part of '71. It was very early in the Galaxy oper- 


ation. 
For now long, wore or lesa, period of time; 


« 


six months, seven wontis? 
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YL COURT; vo you think you can let that 


6 
A L think we carn find out from the records ve- 
7 
casue I don't recall. 
8 
2 Yould that be in tae record? 
y 
A Yes. If that's the cash disLursunents. 
10 || 
| 


go until the lunch hour anc turn to som@etiin, else? 


MR. PADILLA: Certainly. 


‘Cis CUURT: Or is that all you nave? 


MB. PADILLA: 10. 


who was the second person to hold the positio 


~ 


as director of wholesale of calaxy Foous? 


I think George Padilla was tae second person. 


Let ine refresa your merory a little bit. 


Do you rememoer a yentleman by the name 


of walter isartin? 


a1 A I thought he case after lr. Padilia did. 


Very impoasible. 


23 Tuk COURT: Sid you sry very possible or ver 


iripossible? 


MR. PADILLA: es. 
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BY MR, PADILLA: 

fv) Let me refresh your memory back to June of 
1972, when Mr. Cody was either fired or reduced from the 
position of director of wholesale anid Mr, Walter Martin was 
made director of wholesale. 

Does that refresh your memory? Is that a fact? 

Do you recollect that? 

A I don't remember it. vay I apologise. I 
really don’* remember it. 

Q who was -- on September 1, 1972, certain .»0- 


motions were given, and someone was promoted from director 


of wholesale to vice-president in charge of retail operations. 


who was that gentleman? 
Was pxomoted from -- 
Director of wholesale to -- 
Vice-president of retail? 
Of retail operations, yes. 
I would think -- 
And he beid the position until Galaxy endea? 
Vice-president of retail operations? 
‘2 I'm sorry, vice-president in charge of whole- 
sale operations. 
A Are you referring to executive vice-presicent | 


in charge of field operations? 


Lieberman - cross - Padilla 

Not executive, vice president. 

September 1, 1972, at the banguet -- 

A L thought you wersé talking avont steven Xotn, 
but he was -- 

a jot at that tinue. 

The person who was the national director of 
wholesale was promoted to vice-presicent in charge of 
wholesale operations. 

A I don't know, Georce. 

re You don't know? 

A X don't know, You are telking about yourself 
You weren't that -- 1 don't know, I'k sorry. 

‘a Steven Roth used to be ~-- am I correct in gay 
ing that Steven Noth was the executive vice-president in 
charge of field operations? 

A That's correct. 

Q ie was promoted on October lst to first vice- 
president -- 

A Of the executive board. 

Q -- of the executive board? 


A That's correct. 


Q Someone had to come in to fili thet position | 


-~ £431 the position of vice-president of field operations 


who headed that, took his joo over? 


643 
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when he was promoted to first vicc-presicent, 
who took that job over? Was it Jaltor Martin? 
A HO” 


wap ialter Martin ever a vice-president in 


I don't believe so. 
fou don't believe go or you aon't know 507 
1 don't know. 
Nr, uieberman, I can't Leiteve thet you are 
telling -- youre under oath here. 
wu promoted the person yourself and 1 can't 
pelieve that you are actiny in good faith wuen you say you 
don't believe the man was vicn-presicent when he held the 
position for more than one year in Galaxy Foods. 
a George, I don't renembar what nis title: was. 
There is no doubt in amy mind -~ 
a ite was a vice-president, no matter what it 
was, whether it was one thing or ehe other. 
vas the man over vice-pregidunt, not an exccu 
tive vice-president, but hela the position of vice-presiuen 
via he ever do that? 
A George, I understand that Mr. Martin was in- 


volved in the field operations for a ;war selling distributd 


shipe and zupervising in the same capacity tnat 1 thought you 
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had held. ut what his title was is waat i don't recall. 
MK. PADILOR: %oadin, Cac records will inaicat 
to stow that -- acain, after luach we will go into 
that. 


L will wove to anataer area, 


put iv briny, your ethory pier Slace &t sees 


like all of a sudden you ar atartin. to forget # lot of 
things. 
pet me try to rufrisn /our menor, waci. TO 
wuen retail starteu aroun rovamoer of LY -- let we forget 
that aud yo weyond that. fi) vacn to vune ot ly7é. 
aic. Galascy Fuods hold wiat was Known as an 
advance business warket gchieooLl? 
yes. it dic. 
vo you remehwer mether bo -- i'm aot yoiny to 
ask you who the otners were ~~ put whether i wes one of 
the persons who attended tuat sclool? 
A 188, you were. 
Prior to that, what was I doin for a living? 
Prior to June, 1379? 
Yes. 
A fou were wo rnin; au a .Gw TOrk city policeman 
ne At tne time tet i entercu Salaxy Foods, wiat 


doing for a livinc? 


545 
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You were working a8 a@ ew York City policeman 
Vnat were the jualitications for a person 
to yo for one of the advance senuols ct that tine dn Galaxy 
Fooas, if you remenwer? 

A ile hed to be vn full distributc & not a fielu 
manayer, ie nad to be fuli-ci..w in Galaxy, and ne hac to 
want or seek a position in nanaj;smant th Galaxy. 

SU nOW =~ 
Ine wore, «we nad to va nominated Ly 


vouy, some officers of tie corporatlu.. 


bo you remenler wid nominated me? 


HO, £ GO Not. 
what was tae -urpose of the advance aanagenen 
3ca001? 
A It was to »presare people for nmanagenent posi- 
tions in Galaxy. 
who were tne instructors at the schools? 
a I peldeve sruce katz was an instructor, 1 vel 
I helpec there for one day 4:4 spoke at an aavance sciool, 
L peliave, i's not sure if uteven Rotn was at that scnool 
ox at a subsequent one, 1 .ou't reme. ver anyuody e@eluc. 
I know Lruce was definitely there. UG was 
conducting tae scnool. 


sow many scaocols line this were neld? 


17 


18 


19 
20 
21 
22 
23 
24 


25 


wieberman ~ cross - Vacilla 


I believe tnrec. 


I 
| 


i 
June 2nd, was that the seconu school in Jenad | 
1 believe so, yes, 
= {ff 1 refresh your nemory, tne instructors tnefe 
were sruce iiatz and Steven Roth ana you diun't atten. that 
f s001 yourself? 
A It was one of the other schools, 
Isn't it a fact tiat that national director 
of wholesale in Galaxy Poods was to receive a half u per 
cent of all the volume made iu the wnolesale o,eration — 
Galaxy Foods? 
A wags to receive? I1f it was approvad oy the 
executive boarc, yes, he was to becuive it. whether or 


not it was always approved, { don't know, 


(Continued on next page.) 
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CROSS-EXAMINATION 


BY MR. PADILLA: (Cont. ) 


Q When you say "approved" you are talking about 


a vote in the Board of Directors? 

A On the executive board, that’s correct. 

Q On the executive board. 

Now, Walter Martin, for a while was the National 

Director of Wholesale? 

A That's correct. 

Do you remember if he received a half 4 
percent? 

A I believe he did. 

Q Again, Bob Cody was the National Director 
of Wholesale. : 

Do you remember whether he received a half 

percent? 

A I believe for part of the time he did. 

Q Some part he did and some part he didn't? 

A I believe there was some part he didnt. 

Q Do you know for a fact what part he did or 
what part he didn't. 

A I believe it was during the first -- his 
his first part, the first few months or whatever it might 


have been, few weeks, he didn't. 
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Thereafter he did receive 1t7 


A Yes. 


ia) And he received it until he was no lonrer 


the director of wholesale? 

A I believe that's so, yes. 

a) And Walter Martin received commissions all the 
time that he was national director of wholesale; isn't 
that a fact? 

A IT believe so. 


a) 


1 was also the national director of wholesaie.| 


Do you remember if 1 received any commissions? 


I know that you didnt. 
Why? 

A I don't know. 

Q Why, what was the difference the way that I 
performed the job versus the others, why didn't f= receive 
a commission or was never told that I was to receive a 
commission, never informed that a commission was to be 
received until after -- when tne others aid receive it, 
what was the difference between me versus the other two 
persons wiio held the vositions before me? 

A I don't know. 


n Maybe they “elt I Atdn't need the money? Mayb 
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they felt I wasn't competent, I wasn't doinre the fob right? 

A I don't iknow. 

Q How long; do you remember me holding that 
position as National Director of Wholesale? 

A A few months. I believe two or three months. 

Q Does Septebmer lst throush middle of October 
sound right. mid-October? 

A That's two months. I would say that's 
correct. : 

Q Now, prior to my being made National Director 
of Wholesale on September lst, what was -- was I doing 
any sort of functions in Galaxy Foods other than selling -- 
than seeking new investors? 

A Yes. 

Prior to that you were president of the 


association. 


of Galaxy Foods? 

A “Prior to -- 

Q To my being made the National Director -of 
Wholesale? 

A Yes, you were working with Mr. Mirseh, I 
believe, in Soanish foods. 


9) Isn't it a fact that I was fust merely more 


| 
Q “as I doine anythine in the retail] aspect 
| 
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than working, isn't it a fact that I was putting in like 
ten, twelve hours a day in the warehouse working to get 
together a Spanish catalor prior to that time? 

A Well, just by not stating our the entire 
term of how hard you were working, I didn't mean to imply 
that you were doing no work. Yes, you were working from 
hard at it from what I understood from MR. Kirsch's 
reports. 

Q Was I ever told, prior to the banquet on 

September of 1972, that I was going te be promoted to 


National Director of Wholesale, did I ever -- was I ever 


told that by anyone? 
ok No, 

Q By you, was I ever told that by you? 

A I thought it was supposed to be 4 surprise. 
I don't recall. 

Q Did I ever ask or seek that position in 
Galaxy Foods, that particular position? 

A I don't believe so. 

Q Would I be correct to -- would it be a fact 
to say that it caught me by surprise, I didn't know about 
4t and because of my being made National Director of Whole- 
sale I had to stop whatever else I was doing, in the 


retail operation of Galaxy foods because of that reason, 
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because now I had other responsibilies? 
A I would say that would be correct. 
Q Now, do you remember what was the reason 


for my resignation? 


A No, I do not. 


Q De you recall who received -- did you ywur- 
self receive my resignation? 
A I don't recall. I might have received it 
indirectly, but I don't remember getting one directly. 
a) Do you remember the item, seeking it, 
looking at it, reading it? 
A It's quite possible. I murt have seen {t, 
but I don't recall what it said or anything. 
Q During Galaxy's retail operation, was I 
actively involved in the getting of customers? 
A Yes, you were. 
MR. PADILLA: I wish to have this marked 
as an exhibit. These are eight orders. 
THE CLERK: Eight documents stapled together 
marked for identification as Defendant Exhibit I. 
(So marked.) 
BY MR. PADILLA: 
Q Do you recognise these? 


A Do I recognize these? 
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Yes, 


T wnow whet the’ ere. ¥ “a: Are orders 


v 
. 


“or food Crom qstomers Wyine with ‘ %¢ area, and 
they are ej]] with the name | as: oe far the se2le. 
am. GARUANSKY: Obftecttor. 
onor “hese ‘documents 
are order3, «ll what © coil? 11 of annroximetely 
many more of these, about fo of Shem of 


individual custoners “het : ac myself had obtained 


during the Irlaxy retail creration when T went 


nse were the ones | eculd find. it shower! 


ar order, how it was tren, ites, what we did in 


tne flald, and I'@ Tine te vay rnis introducec as 


evide 


ME COURT? rt vtll be received. 


TIVE CLERK: ‘A -spked ir ovidence &S 


vefendant's Fxhibtt I- 


(S45 narked.) 


Jape there any othe officers in Galaxy 
Ragds ar dtrectras Shot recefved over. 
volume of CAlteyY Pnodsa crecation that 


named ucre as ? Aafapanen®? 


Lieberman — cross/Padilla 


Q Would you name them? 

A If I may use that -- the brown book up 
here, to refer to. 

Q Yes (handing). 

A First of all, of course there is Kenneth T. 
Rosenthal. Mr. John Celano, Mr. Thoma3 Rosenbach, who 
doesn't appear. 

THE COURT: He's deceased, isn't he? 
THE WITNESS: Yes. 


A Mr. Pranz Quack, Mr. Chris Marinaccio, 


Mr. Walter Martin, Mr. Ralph Martin and that's it, as far as 


I can remember. 

Q Isn't it a fact that there were -- 

A One more, Mr. Ernest Melendez. 

Q Was there any vosition in Galaxy known as 
an area coordinatro? 

A Yeas. 

Q Were there anyone in that position as area 
coordinators? 

A Yes, there were several people. 

e| Could you name who they were and what areas 
they coordinated? 


A Okay. There was Mr. Robert Cody, who was the 
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area coordinator for Buffalo. There was Mr. Ernesto 
Melendez who was the area coordinator for Long Island. 
Q Will you give us neriods of time on that, 


as best you can, to the best of your recollection? 


A Buffalo, and Mr. Cody, I believe, was 


June of 1972 til September of the same year. 
Again, this is as close as I can remember. 

Q That's close enough. 

A Longe Island for Mr. Melendez, about the 
same time. There were others but I don't recall them. 

Q John Marino, do you recall that name? 

A John Marino was coordinator for Queens 
and Long Island for some time. 

Q Were these people's position, area coordina- 
tors, below or under the position of National Director 
of Wholesale? 

A Below or under --~ 

Q Below or above, sorry. 

The position of -- 
National Director of Wholesale. 

& Below. 

Q Were these people receiving any override 
commissions of the sales derived from their individual 


areas? 
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At certain times, yes. 


Q What certain times were there? 


A T believe ‘ir. Cody received a commission on 


the sales in his area of Buffalo, that was the entire time 
he was there. I think Mr. Melendez received a lesser 
commission of his area during the time that he was there. 
Q How about “r. John Marino. 71d he receive 
any commissions during the time that he %5 there? 
A I believe he received one -- commissions 
on two separate occasions for one month. 

MR. PADILLA: Again, the records will 
indicate that, your Hionor, that's not totally 
accurate. 

9) About Lone Island, who took over the position 
of area coordinator of Long Island after Mr. Melende=? 
A If you can't remember ,neithber can I. 

we COURT: Ta tt {mportant? 

MR. PADILLA: All] these neople did receive 
commissions from the total volume -- 

THE COURT: Is that the next question? 

wR. PADILLA: After I set the name. 

I can't remember it myself. 

THE WITNESS : Curtis “Williams. 


THE COURT: What? 
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THE WITNESS: Curtis Williams. 
PADILLA: 
Did Me. Williams receive any commissions for 
the tota) sales of Lone Island wWii.e Ne WAS the area 


coordinator? 


that he didn't? 
I don't know, in fact, most anything that 
we ave heen talking about richt now. 


T'da have to refer tomuch more oe 


A tT don't believe so 
You don't believe so or you know for a fact 


records. This is the best of mv recollecticn or all thes 
things . 
MR. PADILLA: Again, after lunch we will be 
roine over that ledrer oulte thorourhly. 


THE COURT: at's a voor surrestion. 


It's one o'clock. 
Are you saying they did and you are saving they 


didn't? 

MR, PADILLA: ['in not saying they did, i'n 
only asxine him whether he knews for a fact if they 
a3G. 7 a3 testified: that sore did and some didn't. 

mie COURT: It would be very helpful, if 


it's imnortant, to have it accurate on the basis of 


ist caer AIMLABLE 


tReet nin i sre 
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any record information. 


MR. PADILLA: JI feel so, your Honor, because 


I'm tryinre to show again 1: my own defense that 


there were manv peonle recaivine commissions from 
all over the place, and I really want to know how come 
I never zot mine. 

THE COURT: You were out: working too hard. 

MR. PADILLA: ‘“aybe that was it. 

THE COURT: You didn't come around and ask 
with your hand out. 

MR. PADILLA: I'm soing to feel that I was 
ripped off over there. 


THE COURT: You had asked for 2:15,is that 


MA. QOIDEL: YEs, sir. 


THE COURT: All right. 


(Luncheon recess. ) 


‘BEST COPY’ AVAILABLE 


AFTERNOON SESSION 6s8 | 
BS:GA 
TIRL PMoj/inRTHUR LIEBERMAN ,_ having previously been 
duly Sworn, resumed the stand and testified further as| 
follows: | 
MR. GOIDEL: Your Honor, if I may, before Mr. 
Padilla commences his cross-examination again, I would 
like to offer in evidence the corporate books of 
Galaxy Foods, that is, the certificate of incorporations, 
the receipt from the Secretary of State, the Minutes 


Books, the Stock Certificate Book, and the Stock Trans 


ce eee teen wanna ACT ReNAe onAett 


fer Rocks, which are ail contained in this bound vol 
Would you like to see it, Gentlemen? I think 
yuu have already seen it. 
MR. LERNER: Did Mr. Lieberman testify to recog 
nizing it? 
GOIDEL: 1 will conduct a preliminary voir 
I interrupt for that purpose? 
COURT: With Mr. Padilla's permission. 
PADILLA: It's all right with me. 
VOIR DIRE EXAMINATION 
BY MR. GOIDEL: 
Q Would you look ut these books? 
Yes. 
Have you ever seen these books before? 


Yes, I have. 
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Q Would you identify them for us, a 
A This is the oorporate records of G laxy Foods 
as described ty each one of the definitions t.at you gave @ 
few seconds ago. 
Q Were they raintained in the rsaqcula. cours: of 
business of Galaxy Foods? 
LN Yes, they were. 
MR. Ci DEL: I offer them in evidence. 
MR. LETNER? Wo objection. 
THR CLERK: So marked ae >< “endant’s rhibit 
in evidence. 
(So marked.) 
CROSS EXAMINATION 
‘Ee: (continued) 


Q Mr. Lieberman, you te “tivied he: re, 


| 
H 


| 


'eioned the names, that there were man othe: peop.~ 


| 
| 
| 
| 
conta in Galaxy FPoo‘s that were .° ever mr S G4 


fendants in this proceeding? 
A “yac'’s correct. 
Q You testif..d, I .»*-eve, that th. 
officers -- 
A Othe: officers, that's c 71 © 
Q Were tere also o'r people that w e.-. cf- 


*{cers, ear: >: override comm-s:iiconr mer t> entir: vosaume, 
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that were not named in this proceeding? 
A That's correct. 
Q Mr, Lee, during the presentations, you testifie 


before that there were four speakers; in other worés, three 


speakers, plus one guest speaker; is that correct? 


A That's correct. 


10] The guest speaker spot was normally done by one 


A That's correct. 

Q Was there any time when soreone else might have 
done that part, other than an officer? 

A Yes, 

Q Can you tell me «to and when, possibly, or to 
your best recollection? 

A I believe there were occasions that Walter Martin 
did a guest spot. He is the only one I really can recall. 


Q Do you recall Ernesto Melendez doing a guest 


A He was at the time an officer of Calaxy Foods. 


Q Before that, when he came out of Advance Manage 


ment School? 


A Let me say this, there is a possibility he was 


Lieberman - cross/Padilla 
doing them in Long Island. 
Q How about at the Golden Gate in Sheepshead Bay? 


THE COURT: Who? 


MR. PADILLA: Golden Gate Motor Inn in Sheeps- 


head Bay. 
A I don't recall. 
Q Do you recall an Opportunity meeting right afte 
the first group of men came back from the Advanced Management 
| School, that some of them were given an opportunity to do a 
| quest spot? 
A I don't recall it. 
Q Do you recall Robert Coady doing a guest spot 
after he finished his Advance Management School? 
A I don't recall. 

THE COURT: Excusa me just a moment. You men- 
tioned Walter Marin. What was the name of the other 
gentleman? 

MR. PADILLA: Ernesto Melendez. 


COURT: Was he a guest -- 


PADILLA: He doesn't recall. I will prove 


A YI said I don't recall. Again, Mr. Coady might 
have Gone guest spots in Buffalo. As a matter of fact -- 


MR. LERNER: I object to the answer. It is 
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pur speculation. Unless he can say he knows of his 
own knowledge, I would object. 

THE COURT: That's right, Mr. Padilla, that is 

a rather sacred rule. 

MR. PADILLA: I will buy that. 

Q Do you recall a time came when during late 1972 
when the officers of Galaxy Yoods were not required for a 
while to attend the seminars? 

A Which ones are you talking about? 

Q Not the seminars, the Business Opportunity 
meetings? 

A Mr, Padilla, I believe I testified already tha 
they were never required to attend the Business Opportunity 
meetings, sir. Only to my knowledge, they were only requir 
to attend Step-Up on Sunday. Many of them did, but they wer 
not required to attend the Opportunity meetings. 

Q Do you remember me speaking at any of the Oppo 
tunity meetings? 


A Yes, of course. 


Q What portion of the Opportunity meeting do you 


recall my narrating? 
A I believe you were familiar with all of them. 
As far as I can remember, you did many portions of it. TI sa 


you do one in Spanish. 
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Q Of course, this, or one similar to this, hag 
been marked into evidence, which is the Galaxy Distributors 
Business Manual. 
THE COURT: What is the Exhibit number on that 


THE WITN™SS: That is Exhibit number 3, your 


MR. PADILLA: I will refer to that one. 

Q During the training, the Business Management 
training that was given by Galaxy to new Distributors coming 
into the business, was one of the requirements, one of the 
tests given to the new distributors, was for them to learn 
this book by heart? 

A We told them that they should, yes. 

Q In other words, did you ever tell them that 
if they want to get ahead in Galaxy Foods, if they want to 


ever seek a management position, that they should learn this 


books, become speakers, learn the individual parts, memorize 


it? 

A Yes, One of the things that we said -- Perhap 
we didn't phrase it exactly that way. Obviously, when you a 
dealing with 803 people, as we were, any amount of people at 
any amount of time, the only way you get to know people is i 
they are in attendance at Opportunity meetings; if you are 


there, you are in the fore, so to speak, on different occasions. 
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We did intimate to these people that one of the 
things, of course, that we noticed, the Executive and/or Cor- 
porate Officers, noticed, is people who speak at Cpportunity 
meetings. 

S50 we suggested to them that if they wanted to 
come to the fore, and were looking for perhaps positions in 
the company, that that was one of the places they could start 

Q Were Distributors who were speaking at the 
meetings, were they allowed at any time or in any way to de- 
| viate from any of the particular parts they were narrating 
ii what is said in the book? 


13 | 


A I think we have already gone into that. They 


} 
14 | wore not allowed to deviate. 
| 


15 Q So it was memorized, and had to be said as said 


16 | in the book. Did I have anything to do with the preparation 

ox et this manual? 

18 A You did not. 

19 Q That takes care of that. 

20 This is Exhibit 11, Plaintiff's Exhibit 11. 

21 ||This here, known as the Closing Book, which has already been 

22 ||\gone into, what it contains, did I have anything to do with 

23 ||\the preparation or any of the materials, or anything at all 

24 ||\te @o with this particular book, other than purchasing one 
for five bucks? 
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A Iisa I see the tock, Mr. Padilla, just to re- 
check and make sure there is nothing in Spanish in here? 
You did not. 
Q Again, I am going to refer back to the Busines 
Manual book for one second, Plaintiff's Exhibit number 3, an 
where it says, Distributors’ Association, where it states 
here, and I'd like to read this, if I may, this small portiog. 
your Honor -< 
THE COURT: You want to ask him some questions 
about it? 
MR. PADILLA: Yes. In other words, wnat I an 
trying -- 
THE COURT: It really isn't a cqood idea to rea 
large portions of an Exhibit -- 
MR. PADILLA: From here to there. 
THE COURT: I understand that. If you want to 
ask him questions, just take it step by step, and may 
extract what the meaning of it is, because the Court 


can read, if you call attention to the page. 


MR. PADILLA: Page 6 of Plaintiff's Exhibit num 


ber 3, and the part headed under “Distributors' Associa- 
tion.* 
THE COURT: What do you want to ask him about, 


remember he has covered a lot of it, but if you have 
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something special -- You see, we don't want to go ove 
the same ground, but something that pertains to your 
position in the case, or something that wasn't covered, 
you go ‘hie 
Q The Distributors’ Association was formed in 

accordance with the Distributors’ Pusiness Manual, am I 
correct? 
A Yes. 


Q Whose idea was it to have a Distributors' 


| Association? 


| 


A I believe Mr. Rosenthal and mine. 
TUF COURT: And yours? 


THE WITNESS: Yes, your Honor. 


be for any purpose, other than to run the meetings and pay 
for them, and work together to motivate each other, and thing 
of that sort? Was it supposed to -- Was the Distributors’ 


Association at any time supposed to be the type of a Union --|, 


| 
| 
{ 
Q Was the Distribitors' Association supposed to 


THE COURT: Wait a minute. Why don’t you ask 
Mr. Lieberman, since he says he was the co-sponsor of 
the idea, what its purpose was? 
Q What was the purpose of th: Distributors’ Associa- 
tion? I believe that that testimony was given before? 


A Yes. 
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THE COURT: You wanted to improve 41t? scl 
MR. PADILLA: Yes, to go into a different part 
of it, of what actually did happen. 
THE COURT: What in particular, then, are you 
interested in? 
MR. PADILLA: Ses, the Distributors' Associati 


your Honor, was formed more or less to -= 


THE COURT: I remember what the prior testimon 


MR. PADILLA: The, eventually, within Galaxy 
Foods, there was some dissension, and the Distributors 
Association did come to be more than just an associa- 
tion working with Galaxy, we formed together, in cthes 
words, to form sort of like a union, and that has not 
been brought out. 

THE COURT: Againet Management? 

MR. PADILLA: Not necessarily against, but fig 
ing certain policies. 

THE COURT: All right. Ask him if he was awar 
of that, what he knows about it. 
Q What do you know about what happened with the 

Distributors’ Association, in your own words? 


23 


24 A Well, the Distributora’ Association more or legs 
' 


25 | 4isbanded in the latter part of 1972, and a new Association 
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was formed, called the Council, I believe it was called the 
Distributors' Council, and there was a Council President 
named Herb Foreman. 

THE COURT: F-O-r-m-a-n. 
THE WITNESS: F-o-r-e-m-a-n, and in Jury, and 
they brought forth certain suggestions. 


We had om some occasions debates with the As- 


horey 
séciation. One time ~~ With this new Association. 


I have testified once before that certain other peopl 
did come into the Executive Board meetings. There wa 
a particular incident about 1 percent commission to 
the salesman, where the debate reached a point where 
we felt it would be necessary to call about -- I be- 
lieve there was a dozen distributors -- into an Execu-~ 
tive Board’meeting to state their views. 

Pinally, rather than go their way, or go the wa 
the Executive Board felt was necessary to maintain the 


business, we compromised, and reached a middle ground. 


(continued on next page.) 
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Q This new council that was formed, was I 


officer of that council? 


A I believe so, yes. 


Q Were there ever any committee formed in that 


| council calledthe negotiating commitvee? 


| A I cannot testify to the council, Mr. Padilla. 


Q Did you personally ever meet with a negotiating 
we." 
¢ 


, committee from the council? 
| A That's the committee I just testified to. 
Q It was cailed the negotiating committec? 
A I didn't know the name of it. 
Q Do you remefnber the people who made up this 
committee? 
MR. GARMANSKY: Can we have a time period on 
‘ 
THE COURT: Was the new association formed 
after the disbanding of the other? 
THE WITNESS: That is correct. 
MR. PADILLA: I would like to mark this as an 
exhibit. 
THE CLERK: One-page document marked for 
Identification as Defendart's Exhibit K. 
(So marked.) 


THE COURT: Are you going to show it to the 
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wicness to ask him if he is familiar with it? 
MR. PADILLA: Sure. 
THE COURT: Have you seen that before, 
Mr. Lieberman? 
THE WITNESS: I have not seen this, your Honor. 


THLE COURT: Do you want to read it a minute anc 


see if it refreshes your recollection as to anything 


as 
you may know. 


THE WITNESS: It has information on it that I 
am familiar with, but I have not seen this document. 

THE COUKT: I see. So you are familiar with 
the information that is reflected therein? 

THE WLINESS: Yes. 

THE COURT: What do you want to ask him about 
it? 

BY MR. PADILLA: 

9) This is the first election that the council 
held and these are the officers who got elected at that time 
the names of the officers. 

THE COURT: What is it then, a minute? 
MR. PADILLA: A minute of that meeting, of the 
first election that was held and who the officers 


were that were elected into different offices of 


west cov IVMRABLE 


the council. 
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MR. LERNER: Your Honor, we just feel he should 


limit his description to the document and not 


| 
indicate the circumstances which surrounded it, unles 


the witness can testify to it. | 

We have been sort of restrained in objecting 
to these things because he is not represented. 

THE COURT: I don't think you are suffering 

fie.s 
any prejudice, I wouldn't want you to. 

Are you in disagreement with his characteri- 
gation as a minute of the -- 

MR. GARMANSKY: Yes, we are, your Honor. It 
does not appear to be a minute. It doesn't speak of 
anything about elections or anything else, there is 

- 
-no date on it. It is only a chart, an organizational 
chart with specific titles under it. 
I don't know how these people were appointed 
or if there was a meeting at all for this. 

THE COURT: ‘Then, not having seen it, 1 didn't 
realize it, I thought it was sort of a -- 

MR. GARMANSKY: Here it is, your Honor (hand- 
ing to the Court). 

It is a handwritten organizational chart. 

THE COURT: What do you want to bring out, 


Mr. Padilla? 


| 
chen 
| 
{ 
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MR. PADILLA: After the Galaxy Foods, Inc. 
disbanded the association, because they were -- 

THECOURT: I understand that, a new organiza- 
tion was formed and this was -- 

MR. PADILLA: And that was -- those were the 

officers of that organization, of which I was one 
of, fhe steering committee of that organization. 


THE COURT: What is the particular point you 


wish to develop with this? What is it with this 


witness that would have some relevancy to your 
position? 

MR. PADILLA: It will show as I continue, your 
Honor, because there was a time that came when the 
council had to even obtain counsel to represent the 
wears. -- we had to obtain an attorney. 

THE COURT: Legal counsel. 

MR. PADILLA: Legal counsel to represent the 
cour 2zil of Galaxy Distributors, and we went through 
many transactions with the company trying to stop -- 

THE COURT: All right. You want to ask 
Mr. Lieberman about those. 

MR. PADILLA: Ne knows about those things, yes. 


I mean I want to ask him about them. 


THE COURT: Do they have relevance to your 
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position in this action? What would they contribute > 
to my knowledge of the case? 

MR. PADILLA: If I am being charged over here 
with fraud at one time, I believe that intent has got 
to be proven, that I did anything -- that Vf. ] “dad 
anything I did it with intent to do fraud. 

If I was acting in a way at the beginning because 
I believed in the program and then towards the end 
when I saw that things were not going the way that 
they should, if I went out there and became a fighter 
together with the other distributors in leading them 
in to fight to uae to save whatever we had of our 
investments and of our idea, this is again what I 
am trying to bring out in this. 


THE COURT: Let me ask you this, I understand 


the problems you have, but, approximately, are any 


of these people available to you to be called as 
witnesses here? 
MR. PADILLA: Yes, they will be available. 
THE COURT: Wouldn't it be better to call 
someone like Mr. Foreman, for examplo? 


MR, PADILLA: - would say, I think oniy if it 
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answering some questions. 
THE COURT: Do you have any objection? I know 


it is somewhat beyond the scope of, I suppose, 


possibly, beyond the scope of the direct examination, | 


but why don't we let him -- 
MR. GARMANSKY: If the witness has direct 
knowledge of this, that's fine. But -- 


i 
THE COURT: I will try to make sure that that 


# 


is so. 
MR. GARMANSKY: Again though, this particular 
line of questioning -- 

THE COURT: Here is what ~~ as I recall, so far 
tue witness has testified to the formation of this 
council and to the attendance of, I suppose, some 
of its representatives at Executive Board meetings. 

THE WITNESS: That's correct, your Honor. 

THE COURT: Where certain, perhaps, policy 
matters were under consideration. 

THE WITNESS: That's correct. 

THE COURT: Or offered for discussion. 

THE WITNESS: That's correct. 

THE COURT: And these representatives of the 
council ~peared for the purpose of, one might say, 


taking a position with respect to the distributors 
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of Galaxy. 

THE WITNESS: That's correct, your Honor. 

THE COURT: And in at least one instance I 
think I heard you testify that that resulted ina 
compromise. Was that on this commission rate or some- 
thing else? 

THE WITNESS: It was on several items that were 
all packaged together into one thing which we put under 


e 
the heading of one percent commission to salesmen 


in perpetuity. 

THE COURT: Mr. Padilla, I don't mean to take 
over your right of cross-examination here -- 

MR. PADILLA: You are dcing a good job. 

THE COURT: I shouldn't be doing a good job 
for any party. I am supposed to be neutral. 


Is there anything else th@t you want to bring 


out now of that order from this witness while he is 


on the stand which you say has a bearing on this 
overall role you say you played? 

MR. PADILLA: Yes, there is. 

THE COURT: Let me see, have we decided this 
is in evidence or not in evidence? 


MR. GARMANSKY: I hope he has not offered it in| 


evidence yet because we will object to the introduction 
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THE COURT: You would object to the introduc- 
tion of it? Well, at the moment it is an exhibit fo 
identification. 

Do you want to use it in talking to the witnes 
MR. PADILLA: sure. 
THE COURT: Try to, as I Say, focus on matters 
Sed 
specific matters that you believe this witness might 
know, either because you were there at the time and 
he was there at the time, if that is what you are 
directing your attention to. 
MR. PADILLA: 0O.K. 
BY MR. PADILLA: 
Q Mr. Lieberman, will you look at this document 
and tell me if you recognize it. 
A Yes, I do. 

What is it? 

A This is a letter to me from Kunstler, Kunstler 
& Hyman, attorneys, notifying me that they represent the 
International Council of Galaxy Distributors and they are 


noticing me that since we are proposing radical changes on 


February 27, 1973, to the marketing plan, that they request 


that no chanaes be made until they had time to consult us 


about. the changes and find out what they were. It is 
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signed -- it's not signed, but the typed in name on the 
bottom is Michael J. Kunstler, and that's what it is. 


MR. PADILLA: Your Honor, I'd like to offer 


THE COURT: Have it marked for Identification. 

THE CLERK: One-page document warked for 
Identification as Defendant's Exhibit L. 

(So marked.) 

THE COURT: Who was «hat letter addressed to, 
by the way? 


THE WITNESS: Addressed to Arthur Lieberman, 


Chairman of the Board of Galaxy Foods. 


THE COURT: To you? 
THE WITNESS: Yes. 


MR. PADILLA: Your Honor, I have another document 


here that I -- 


wie 
THE COURT: Get it marked for identification. 
MR. PADILLA: I want to say, I don't know 
exactly how to bring this about. This is the docu- 
ment that was made -- 
THE COURT: Ask the Clerk to mark it next in 
order. 


MR. LERNER: We don't have any objection. 


MR. PADILLA: No djection? 
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THE CLERK: Two-page document -- 


THE COURT: Show it to Mr. Goidel. You are 


proposing to offer that in evidence, isn't that 
right? 
PADILLA: Yes. 
COURT: The chart is not in. yet. 
MR. PADILLA: No, I will get to that. 
THE COURT: No objection? He has no objection. 
Do you want to ask the witness something, or have 


it marked for identification? 


MR.PADILLA: Marked in evidence first, your 


Honor. ' i 


| 
| 
| 


THE COURT: If it is marked in evidence you can 


read it. Let me say this, there is no use in filling; 


i 


| 
MR. PADILLA: No, I know what I have intentions! 


up the record. 


of doing. 

THE COURT: I will read it myself from the 
original. 

THY CLERK: Exhibit L now marked in Evidence. 

(So marked.) 

THE CLERK: Two-page document marked for 
Identification as Defendant's Exhibit M. 


(So marked.) 


JB fols. 
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THE COURT: We have not heard about that one. 
MR. PADILLA: No, your Honor. That was a 
third one. 
THE COURT: All right. Have it marked. Each 
one separate or is that one exhibit? 
MR. PADILLA: Three pieces of paper stapled 


together. 


“we 5 COURT: All right. 


THE CLERK: This will be marked Defendant's 
Exhibit N, like Nathan, marked for Identification. 


(So marked.) 
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MR. LERNER: No objection. 
THE COURT: Show it to Mr. Goidel. 
MR. GARMANSKY: Is he offering it in evidence? 
THE COURT: ‘The first letter was, as I under- 
stand it, addressed -~ 


MR. PADILLA: It's one of the others. It's 


all together. 


{ 
i 


THE COURT: It's addressed to Mr. Lieberman -~- 
MR. LERNER: That one is not addressed to the a 


THE COURT: All right. Which one are we talk-| 


ing about now? M? Or is this M? 


MR. PADILLA: This particular one here, yes. 


THE CLERK: The last one was N. 


MR. GARMANSKY: To keep the record straight, 


I am nolding N. Mr. Lieberman ig now reading M as in 


Mary. 


THE COURT: Did that exhibit M for identifica- 


tion ever come to your attention? 


THER WITNESS: This is the first time I have 


seen it. 
THE COURT: All right. Okay. I saw an N. 
MR. PADILLA: Do you want to examine this 
document? 


MR. GOIDEL: What is this? 
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MR. PADIBLA: This is the preamble to the 
Constitution. 

MR. GOIDEL: No. 

TUE COURT: Of this council? 

THE COURT: Is that what it is? 


. PADILLA: Yes. 


court: What is N? Has Mr. Lieberman seen | 
| 


WITNESS: I have seen N. 
COURT: ™M, you have. 
WITNESS: Yes, M. 


COURT: how about N? 


WITNESS: I am just looking at it. 
COURT: All right. 
right, Mr. Lieberman ~~ 


COURT: Which one are you going to questio 


. PADILLA: My Exhibit L. 
COURT: L. That's the letter. 
PADILLA: The letter. 
COURT: All right. 


Q Mr. Lieberman, when you first received this 


letter, what actually ig any action did ‘you take? 


A Nothing. 
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Since the radical changes that the letter 


referred to never came about -~- 


Q Were there any meetings with the members or 
the people who -- let's forget that. 


MR. PADILLA: This Exhibit M, your Honor, is 


the agreement made between the firm of Kuntzler and 


Kuntzler and Hyman and the steering committee. What 
it was at that time -- because there is the 
constitutional -- the council was not in effect. The 


steering committee and the -~- in here it's got the 


signatures of -- | 
| 


THE COURT: Well, what you are really saying 
is that it's the retainer agreement? 
MR. PADILLA: Right. The ten per cent. I 


just want to show -- 


THE COURT: That's M. 


MR. PADILLA: That's N. 
COURT: NN. 
MR. GARMANSKY: M as in Mary. 
MR. PADILLA: M as in Mary. 
THE COURT: All right. Well now, this witnesa, 
of course, would not be privy to that and nas 
indicated he has never seen it before today. 


I forget, but did somebody -~- did somebody 
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say they had no objection to it going in? 
LERNER: We have an objection. 
COURT: You do have an objection? 
GARMANSKY: Yes, your Honor. 
COURT: I see. 
GARMANSKY: If I may -- 


. LERNER: Certainly with Mr. Padilla, if 


he wishes to take the stand, he can identify all tnesp 


documents. 


THE COURT: I suppose so. Why don't we pass 
that one by since the witness says he has never 
seen it before today? 


I take it, that -- well, I'd better not take 


Are you going to ask him some questions as to 
whether -~- 

MR. PADILLA: Well, really, I just want to 
explain more or less what it is and what is the 
reason for the three of us -~- since they are all -- 
sinoe they all follow one another. 

THE COURT: Yes. But I think at this point in 
time it's out of order at the very least. At some 
point I assume you are going to take the stand 


yourself. 
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MR. PADILLA: I have no intention to. 
THE COURT: You have no intention to. Well, 
if -- you can think it over if you dezire. 
MR. PADILLA: I am having a hard enough time 
cross-examining witnesses. How am I going to cross-~- 
examine myself? 


THE COURT: Well, I will examine you. I can 


ao that, I suppose. Of course, it may expose you to 
cross-examination by the other counsel. But I don't 


think it's appropriate .niess there is some -- unless 


something came about. 
Mr. Lieberman has already said he did nothing 


with the Kuntzler letter because the changes never 


came about. You heard him say that. 

MR. PADILLA: Yes, I heard him say that. 

THE COURT: So, I take it that nothing was don 
about it and that there is not much point in pursuing 
it with this witness. 

Was anything done with anybody else in Galaxy 
about that retainer? That is, was there anybody 
else? 

MR. PADILLA: Well, what we did was we met 


with the Board of Directors. 


THE COURT: You met with the Board of Directors. 
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2 MR, PADILLA: Right. 
3 THE CCURY: With sounsel present? 
, 4 Mk. PADILIW.: Not with the counsel present. 
5 Juat what it de ¢. the -- in the first one which is | 


not -- 


7 THE COURT: Well, Mr. Lieberman has testified 


you did that. And that's what we have on the 


record, that you did meet -- 


10 MR. PADILLA: Well, what I want to do is find 
11 out who the rest of the people are who met with him 
from the council, which they are on my exhibit K. 


THE COURT: We don't want to be too technical 


here, but at the same time it seems to me that these 
are matters that can be brought out through you and 


not through somebody else. Now, if you are going to 


nave someone else from that counsel such as Mr. Foreman 
cr whomever would be willing to come down here, you 
19 can do it that way. Or, as I say, you can take the 
stand, be sworn to tell the truth and some questions 


And I suppose 


can be asked of you by the Court. 


counsel for the Commission and for the Commission and 


for the defendants here may want to ask you questions 


too. 


Do you want to do that? That would be 4 more 
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orderly and certainly regular way to put information 
in that you know about that may not be known by this 
witness. 

MR. PADILLA: Yes, YOur Honor. But the 
information that I just want to make clear to the 
Court is what functions 1 took and what he knows 
about it as far as the council, what sort of an 
organization we were that he knows about. Becauss we 
dealt with him. 

THE COURT: Well, I understand and I am 
perfectly willing to have you explore that further, 
although I thought I already pointed out that you did 
meet with the Executive Board and that certain 
matters were discussed and they resulted in a 
compromise which he says was sort of wrapped up in 
a package called the one percentage comaission to 
salesman in perpetuity. 


Was there some other bone of contention that 


you wanted to explore with him?- 


And what I mean by a bone of contention -~- 

MR. PADILLA: There are & couple of items. 

THE COURT: All right, go ahead. I am not 
trying to foreclose you on that. 


Q Mr. Lieberman ~~ 
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MR. GARMANSKY: Excuse me, One second. 
Your Honor, defendant's Exhibit L is in 
evidence, I believe. 
‘HE COURT: That is the Kuntgler letter. 


least I believe that went into evidence. 


THE CLERK: That is the only one that went in, | 
| 


MR. PADILLA: That one is in evidence, too. 

MR. GARMANSKY: No. 

MR. PADILLA: Only the letter. 

TRE COURT: Do you want to show me that 
letter while you're talking? You can go ahead. 

MR. PADILLA: In the meanwhile, can 1 _— 
this clipped? Or do I have to wait? MM and N. 

MR. GARMANSKY: No. 

MR. PADILLA: I cannot put it in evidence? 

THE COURT: M is the retainer agreement with 
Kuntsler. Wo, that shouldn't be put in now. 

What ia Ww? 

MR. PADILLA: N is the constitution of the 
International council of Galaxy Distributors, which 
is the name of the organization, that was formed. 

THE COURT: All right. Now, again, were you 


familiar with the council's constitution? 
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THE WITNESS: No, I was not, your Honor. I 
have never seen it. 

THE COURT: You have never seen a copy of it? 

THE WITNESS: Until just now. 

THR COURT: Again, I think this is something 
that really should he reserved either for your own 
testimony, or if you can get somebody from the council} 
such as Mr. Foreman or anyone else, you know, wno you 
feel would be a responsible witness. You may do that 
If you want to do it yourself, you can. We can ask 
you some questions. 


MR. PADILLA: Very well. Okay. 


Going back to the -~ 


MR. PADILLA: Oh, you are reading that. 


THE COURT: All right. Do you want this 


MR. PADILLA: Well, I don't. 

THE COURT: All right, I have read it. 

MR, PADILLA: Okay. Now, the first item which 
the witness has testified that he knows, he's never 
seen the document before, but he does know of the 
information in the document. 

THE COURT: Well, first of all you might ask 


the witness whether he knows. 
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MR. PADILLA: He testified to that alreacy. 
THE COURT: The people who were listed on ther 
can ask him that cuestion, docs he know. 
No you know the people listed on that document 
THE COURT: Do you recegnize any of thos. 


names? 
THE WITNESS: Your Honor, I recognize al: but 


Frederick Anderson. I would know them all by sight. 


COURT: What would thoy be? Distributors? 

THE WITNESS: ‘Sney are distributors or field 
managers. I believe mest of them are distributors, 
it would seen . 

Tins \CUURe:,, ALD sacit.. 

MR. LERNER. Your donor, if the docunent is 
not in evidence, wnat is tiis -~- who is the witness 
referring to? 

THE COURT: Well, there are names listed on it 
and he knows all the people except one name. 

MR. LERNER: I don't believe it's a proper 
question. He should ask wether if the document 
refreshes his recollection, and if the document 
refreshes his recollection he should de asrxed who 
the people are anc he snouls identify them. We 


don't know who he is referring to. 
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THE COURT: Well, he has identified them as 
people who are either distributors or field managers. 
MR. LERNER: Who is the -- 
THE COURT: What is your problem? 
. LERNER: My problem is that when I read 
I won't know who the witness is referring 
> COURT: He is referring to defendant's 
Exhibit M for identification. 
MR. LERNER: But that exhibit is not in 
evidence. 
THE COURT: I understand. I understand it. 
MR. GARMANSKY: I think it's Defendant's 
Exhibit K, your Honor, yer It's not M. He's 
talking about KR. 
THE COURT: I beg your pardon. You are right. 
I am sorry. I misinformed you. It ia K. It is K. 
I am sorry. 390 the reference should be Defendant's 
Exhibit K, then. 
Well, you understand, even though it's not 
in evidence you can look at it to refresh your 


recollection. 


How, do you want to inquire about some meeting 


of this group? 


MR. PADILLA: What I really want to do is 
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really get this docuweunt in evidence. 

THF. COURT: Well, the best -- you don't have to 
get it into evidence if you are going to ask him about 
let's say, does he remember a meeting on such-and-such 
a date, and does he remember that X, ¥ and 2 were 
there if they happen to be names on that list. 

Do you understand? And if he says yes, you 
can get the testimony in on that verbal basis. 

MR. PADILLA: Okay. 

THE COURT: And he can use that even though 


it's not in evidence to refresh his recollection, 


provided it's something relevant to your position in 


this litigation. 

MR. PADILLA: Yes. Only -- it is because -~ 
like I said, I have the people who were involved in 
the counsel with me thet I -- some of them I might be 
calling as witnesses if I can. You know, if I feel 
there is a need to. 30 that way it would then show 
the reason -- 

UZ COURT: But I mean specifically what 
further do you wish to ask this witness about? Any 
dealings with the council of distributors? 

MR. PADILLA: Well, meetings that we did have. 


And 2 believe it was more than one or two of them. 


Liebernan-cross 


I am not sure. We did discuss more than the one 


per cent that was discussed before. 


THE COURT: You may ask him whatever it is if 


it's important here in this case. 


MR. PADILLA: I feel it is, your Honor. 


(continued next page) 
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2 THE COURT: What does it relate to? 
3 MR. PADILLA: Because it was -- it would 
4 show that is where I was saying my individual 
i 5 thinking as far as the distributors and the company 
6 went and in Galaxy Foods and where I was laying 
7 my loyalties, to who I was loyal. Whether it was 
8 the company, Galaxy Poodg, whether it was the | 
9 distributors. 
10 THE COURT: All right, that is something in 
11 your mind. You think this witness would know what | 
12 was in your mind? | 
13 MR. PADILLA: Well, he wouldn't know what 
14 is in my mind, but he's been involved in situations 
% 15 where I have been involved that -- where I have 
16 shown -- where I have expressed what was in my 
17 mind. 
18 THE COURT: Well, you said there were one 
19 or two meetings and other subjects were discussed. 
20 | Do you want to ask him about those other subjects? 
~~ 21 | MR. PADILLA: All right. 
22 Q Pirst, the meeting when you met with the 
23 negotiating committee of the Internal Council of 
24. Distributors, was that Thaddeus Stinson who was there? 
25 THE COURT: Stinson? 


THE WITNESS: + phelieve he was. 


2 


A A OS eS 
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Was Herb Forman there? 

I believe he was. 

Was I there? 

I believe you were. 

You believe or do you know that I was there? 

THE COURT: This was an executive board 
meeting? 

MR. PADILLA: This was a meeting where we 
met with the Executive Board. 

THE COURT: Yes, that's what I am saying. 

MR. PADILLA: The Executive Board meeting. 

THE WITNESS: To the best of my recollection 
you were there. 
Q Was Cranston King there? 
& To the best of my recollection, he was there 
Q Tony Reale? 

THE COURT: Let me see, you had four names. 


Stinson -- 


MR. PADILLA: King. The next one was Tony 


THE WITNESS: To the best of my recollection, 
he was there. 
Q Mr. James Gerard. 


THE COURT: Is that G-e-r- -~ 
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THE WITWESS: I don't believe Mr. Gerard 
was there. 
Q And Tom Casey? 
THE COURT: Casey. 


MR. PADILLA: Casey, yes. 


THE WYTNESS: To the best of my recollection, 


there. 
Do you know what Mr. Casey's profession is? 
I believe he was an accountant. 

Q At that time, at that meeting, did we ask -- 

really ask -- but demand to see the books of 

Foods? 

A I believe so. 

Q What happened? 

A You were refused. 

Q Did we -- and again, at that time, what were 
we, this committee, speaking for? The distributors of 
Galaxy Foods? 

A No. 

Q We were speaking for the council of the 
distributors of Galaxy Foods? 

A Yes. 

Q Did we come to any agreement that Mr. Tom 


Casey, the accountant, would get a4 look at the books? 
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A I think we reached some sort of tentative 
agreement that if conditions could be worked out, that 
we had no objection to Mr. Casey looking at the books. 
And I believe we even stated that you could bring in an 
outside accountant to help Mr. Casey with the books. 

Q Will you tell us why at that time you 
objected to this committee looking at the books of Galaxy 
Foods? 

A It's obvious, George, that as far as the 
books and records of any private corporation, to my 


knowledge, are the property and the ~-- under the direct 


ownership of the shareholders and directors of that 


corporation and no outsider is permitted to look at those 
books unless granted permission. 
Q Did you consider the distributors of Gciaxy 
Foods outsiders? 
A I did not consider them the directors and I 
aid not consider them shareholders. 
Q Did you consider them outsiders? 
MR. GARMANSKY: Objection, your Honor. It's 
argumentative. 
MR. PADILLA: He didn't answer my question, 
your Honor. 


Q Tall me why you didn't -- 
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MR. PADILLA: My question waswhethner he 
considered them outsiders. Originally he testifie 
that outsiders are not supposed to be looking at 
the books. So I asked him -- 

THE COURT: Outsiders as contrasted with 
insiders? Is that the idea? 

MR. PADILLA: Did he consider the distribut 
outsiders. Very simple question. Yes or no. 

THE COURT: Well, it is argumentative, but 
I will allow it if the witness thinks he can answe 


it. 


THE WITNESS: For the purpose of looking | 


at books, George, I considered them outsiders. 
Q Okay. All right. We will get away from 
this for a little while and go into a different area. 
Do you recollect the day in Galaxy Foods 
known through Galaxy Foods as Black Friday? 
MR. GARMANSKY: Can I have that read back? 
THE COURT: Yes, I would like to have it 
read, too. 
(Record read.) 


THE WITNESS: I remember the expression, 


Okay. What occurred on Black Friday, if I 


+3} 
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can refer to it as that day? What day was Black Friday? 
A I believe it was March 15, 1973. 
Q What occurred? 
A That is my recollection. 


Q It's close to it. I won't argue with it. 


It doesn't really make that much difference whether it was 
the 15th or 20th. 
THE COURT: What happened? 


Q What happened on that day? 


A There was a -- we held a distributor meeting | 


guch as the ones I described with Mr. Goidel where policied 


were made and everything. And the distributors were told 
unless we raise a great deal of money in a very short time 
we would have to stop the wholesale, the retail operation 


of food. We would in effect close the doors of the ware- | 


house. 
We asked them -- we set up quotas for them. 
Franz Quack did this. Set up quotas for the amount of 
customers that we needed to keep the pilot program going. 
We alse told them to go out and sell the 
balance of our franchises. That was the purpose for the 
meeting, to try to get them to jump into some work. 
However, I was asked what occurred. At a 


certain point in the meeting, a lady named Elinor Perez 
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2 stood up and said, "Why don't we all loan money to the | 


- 3 company,” or some words to that effect. A few other 
: 4 people picked it up and pretty soon we had a great deal 
5 of confusion. 
: 6 When the confusion eventually subsided, 
7 we started telling them that that was not the purpose of 


8 calling the meeting. We appreciated the fact tnat they 


9 wanted to loan the company money, but we were more 


em going out and working and causing the 


10 interested in th 
id quotas that we had set for them to ~- to come about and 
12 to be fulfilled. But before the meeting was over & | 


pointed by the -~ by the distributors | 


13 committee was ap 

| 
14 | who were there -- I believe 400 to 500 distributors were 
15 there. A committee war appointed in order to collect 


16 funds which would be turned over to Galaxy Foods in the | 
17 form of a loan. And the committee consisted of Thaddeus 
18 Stinson, who was mentioned, Mr. George Padilla, Franz 

19 Quack and John Salano. They were two distributors, both 


who were on the council, and two executive officers of 


Galaxy Foods. 


Subsequentiy I believe $30,000 was raised 


and given in to Galaxy Foods. Notes were given by the 


corporation to those individuals. And that's what 


happened. 
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CROSS-EXAMINATION 
BY MR. PADILLA: (Cont. ) 

Q All right now, you testified that from the 
distributors this committee was elected, Was there & 
vote? Let's talk about my case? Did I volunteer oF did 
the people asx for me to be one of the members. 


I believe the people asked for you to be & 


Steiner -~ did theyask him? 
A In order to save time, in each case these 
people were selected by the distributors. 


Q The moneys collected came to approximately 


$30,000? 


a XY believe sc. 


Q What happened to this money? 


A It was used to pay off the bilis of Galaxy 

Food. The records will indicate what happened to it. 

Q Among the contributors OF the people who 
loaned money to Galaxy Foods, was I one of them? 

A pefinitely. 

Q po you remember the amount that I loaned 
Galaxy Foods at that time? 

A No, I do not, George. 


A thousand bucks, which I lost. 
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MR. LERMWER: Could we have that stricken 

from the secodd? 
TSE COURT: Yes. 
MR. GOXDEL: You could of course ask him to 

refresh his memory from that statement. 

BY MR. PADILLA: 
Q Ceuld 1 refresh your memory, was it $1,000? 


Z believe it was to the best of my recollect- 


MR. PADILLA: Thank you, Mr. Goidel. 
Q was that before or after Galaxy had met with 
the counsel, you know, with the negotiating committee of 
the international counse) cf Galaxy Db‘ stributors? 


A To the best of my recollection it was before. 


XY don't know. 


PR. LERMER : Could we have one answer? 


THR WITNESS: 1 testified that it was before 
to the best of my recollvotion. 
Q Let me refresh your recollection -~ 

MR. LERNER: Se answered the question. 

MR. PADILLA: ‘To the best of his recollection, 
he doesn't know for sure. 

eum COURT: Is there something in writing 
that would refresh his mesery? 
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MR. PADILLA: I am looking here to see if 
there is a statement. 

THE COURT: Some event? 

MR. PADILLA: Events there are, because we 
had met -- this happened more or less around March 
15th, the black Friday? 

A That's correct. 


Q Do you remember the date that the negotiation 


| 
| committee met -~ what month -- what month it was? 
| 


That's my problem, I do not remember, George. 

THE COURT: Let me ask you this: | 

Dees the letter that is in evidence ofMr. 
Kuntsler help refresh his recollection? 

MR. GARMANSKY: Exhibit L in evidence is 
dated. 
THE COURT: Does that refresh your —— 
in any respect? 

HR WITNBSS: No, your Honor. 

Unfortunately, I do not remember who it was 
before -- after I received this letter -- 

THE COURT: Doesn't the body of the letter 
refer to a meeting on March the 2nd? 

TRE WITWESS: Yes, that was one of the 


Gistributer meetings that we were going to hold. 
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THR COURT: Which was held? 

THE WITWESS: Yes, at which time those 
changes that I referred to in that letter were not 
made. 

Q Isn't it a fact -- 

THE COURT: Obviously that meeting occurred 
prior to what you call black Priday. 

"HE WITMESS: Yes, your Honor. 


THE COURT: About two weeks before? 


HE WITNESS: Correct. 
THE COURT: I guess Mr. Padilla 4a trying to 


find out whether it is still your recollection that 


| 
| 
| 
| 


the district counsel group didn't meet at th 
executive board before March the 1$th. 
THE WITWESS: That's what he is trying to 
find out. 
THE COURT: You are unable to help him? 
"HE WITNESS: Correct, your Honor. 
THE COURT: All right. 
BY MR. PADILLA: 
Q Isn't it a fact that the counsel met with 
yeu and other members of the executive board before the 
meeting of March the 2nd referred to here and the result 


of that discussion at that meeting was that the members of 
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the council were told "Don't worry about it.” 


We asked what would be discussed at the 


meeting and we were not told and you said “You will find 
out when you get to the meeting because the members of 
Galaxy Food had changed their plans to go through with the 
changes or the offices?" 

A I don't understand. Areyou saying that you 
were never told that radical changes were going to be made 
and yet at a formal meeting -- 

Q No -~- 

A You discussed it with us before? 

Q Do you remember a letter sent out by Mr. 
Bruce Katz to all distributors? 

TRE COURT: That exhibit represents something 
sent to all distributors, doesn't it, saying that 
something was going to take place on March the 2nd? 

THE WITNESS: It does not, your Honor. 

THE COURT: “Since your notice indicates -- 
your notice." 


THE WITNESS: I do not know what "notice" 


THE COURT: Your notice is obviously «a 
notification, a letter, a circular, a communication, 


that is the way a lawyer would regard it. 
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THE WITNESS: Okay. I will take it it means 
a letter. 
Q Do you recall -- 
THE COURT: You do not have a copy of it? 
MR. PADILLA: No. 
Q Do you remember a letter sent, signed by 
Bruce Katz, to all the distributors explaining -- first of 


all calling together a meeting and saying in the letter 


that radical changes would take effect -- radical changes 


in the marketing concept of Galaxy Foods? 

A I remember several letters that went out 
that said “radical changes." 

Q Do you remember one prior to March the 2nd? 

A Yes, I do. 

Q Do you now remember a meeting with the 
council or with the committee before that meeting took 
place? 

A Now I do. 

Q You remember? 

A Before the March 17th meeting or the March 
15th meeting, whatever the date was, black Friday? 

Q No, not before black Friday, before the 
meeting? 


A The March 2nd? 
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Yes. 

A That's correct. 

Q Do you remember more or less what kind -- 
what kind of an attitude there was at this meeting between 
the officers of Galaxy Foods and the members of the 
council, were they friendly or were they in other words 
hostile towards one another? 

A I don't remember. 

Q Do you recollect that meeting at all ~- do 
you remember that meeting at all? 

A Y remember a few people who were there, yes. 
I don't remember who -- what was discussed too well. I do 
remember that the reason that we had said radical changes 


were going to be made was because the attendance at our 


distributor meetings were falling off and the only way to 


make sure that people would be present is if we told them 
that radical changes were to be made. Two weeks later we 
had to accomplish the meeting of March 15th or whatever 
date it was that which we were going to accomplish at the 
meeting of March 2nd -~- let people know that we had to 
go out and work. 

Q Whenever you spoke at a business opportunity 
meeting, you were the guest speaker -- the fourth speaker? 


A There were times when I put on the program. 
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iow many times did you put on the program -- 
TYE COURT: tir. Padilla, are you going Lo Jo 


over old ground? 


MR. PADILLA: It 4s not really old ground. 


THE COURT: ALl right. 


Q The times when you wer: the qvuest speaker, 


was part of that ~ a portion of your oart en anewer 4a 
question perio? 

A Yes. 

Q was ever the cucstion asked to you at that 
time, you know, I really like this program and IT want to 
get into it, but I don't have any money, how do ft get *he 
money? Was ever a question similar to that form asked 
to you? 

Yes, it was. 

‘hat was yo:r answer to that? . 

I said to see the sponsoring iistrifutor. 

Was there ever any time when people would 
under the same cuestion say: ‘Yeah, but how do vou got 
~~ how do you get money?” 

bid you ever give any other answer other 
than “See your sponsoring distributor?” 


Did you ever exvlain to poopls how they get 
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A I believe once -- one time because we had 
somebody who was rather dumpy a bit I broke down to him 
ways of obtaining money. 


Q Can you mention those ways? 


A Yes, personal loans, insurance, money that 


might be collected on insurance, selling anything of value, 
things of that nature. 

Q Did you ever say to anyone at any time that 
if they went for a personal loan -- during this meeting -- 
if they went for a personal loan people will ask what I 
should put the money down for and you said "Putthat you 
want it for something elee other than Galaxy, otherwise 
it will take too long for the money to come through?" 

bY I did not. 


I would like to remind you that you are 


Mr. Lieberman, during the period when Galaxy 
was going through its pains at the beginning of 1973 -- 
problems that it was having financially and during the 
time the distributors were lending money to the compan, -~ 
Galaxy Poods -- were you constantly telling all of us that 
within two weeke -- that you were talking to backers who 
were going to invest $350,000 into Galaxy Foods? 


A I 4id not say he was going to invest anything 
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Q Did you mention that you were talking to 


backers who were thinking of investing $350,000 into 
Galaxy Foods? 

A pefinitely. 

Q Yes? 

A Yes, 

Q was this used as incentive by the officers 
of the company to keep distributors, that this money was 
coming in that everything would be saved, so they would 
lend the money? 

A It was used as the truth. That's all it was 
used as. People were concerned, we were concerned. TIT 
told the truth. 

Q As far as you know, Mr. Lieberman, was I 
ever a party in Galaxy Foods to any ~~ giving any misleading 
information other than information given to me through you 
or one of the other officers? 

A Would you repeat the question, please? 

Q pid you ever -- 

wait, I'd rather hear the reporter repeat it 

(Record read.) 

MR. GARMANSKY: I do not understand the 
question either. Maybe Mr. Padilla could rephrase 


the question to make it clearer. 
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MR. PADILLA: I will try to rephrase it and 
make it clearer. I beg your pardon, counsel, I am 


from the hills of Puerto Rico. 


® MR. PADILLA: 


Q Let me again ask: 


Do you at any time -- did you at any time 
heat »2e make -- let's put it this way: 
Was I ever in a policy-making position at 
Galaxy Foods? 
A No. 
Did I ever try to -- 
THE COURT: Ask him was he present at any 


meeting where you were a speaker. 


Q Before that testimony came up, at his first 
examination by the plaintiff, he said no -- 
MR. GARMANSKY: He said he was present when 
you spoke. 
MR. PADILLA: Again the record will speak for 
itself, 


THE COURT: If you are interested, you may 


ask him did it ever come to his attention that you 


made any representations to people, whether they be 
distributors or franchisers or prospects or what, 


that differed in any wey from the script. 
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Q pid it ever come to your attention that I at | 


any time made any representations to anyone connected with | 
| 


Galaxy Foods that differed from the scripts or from what I | 
was taught either at training school or meetings or what? 
| 

MR. GUSRAE: I object to that question. This 


man is still a party to this action. I do not know 


what this man was taught. I have no idea what he 
| 
learned. He has testified. He has not explained it 


I have no idea what that question means. 


| 
9 
| 
| 
| 
| 


MR. GOIDEL: I think he wants to rephrase the 
question. 
MR. PADILLA: I will rephrase the question. 

Q Mr. Lieberman, did you ever hear me make 
any statements to anyone in Galaxy Foods contrary -- did 


you ever hear me make any statements to anyone about the 


Galaxy Food operation? 

A No, I did not. 

Q Mr. Lieberman, you testified here before that 
it was the wish or the intention of Galaxy Poods that every 
distributer -- once a retail operation got started -- would 
set up ite wn office and work out of that office? 

Do you know of any distributors that did that 
Yes, I know of a few. 


Would you mention that? 
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A George Padilia, Steven Roth. I can't think 


of any others offhand. I know you did. 


| 
THE COURT: How about Shevack? | 
| 


THE WITNESS: Wo, your Honor. 

Q Did you ever have a chance to visit my seul 

BR Yes, I did. | 

Q Would you describe what kind of operation 
went on in ay office? 

A Downstairs there was a rather large meeting 
room where you held meetings for all the Spanish-speaking 
distributors. I don't know if that was your office. 

Q It was rented by the council. 


A But there were meetings. That's how I 


managed to come upstairs, there was a Spanish-smeeting 
there and I came up to your office and we discussed the 
business of the company and you showed me a film that you 
had prepared at the office and that was about it. 
Q You made mention of a film. 
This film was -- what wae this film about? 


About Galaxy Foods in general, the retail 


You said again. 
pid it show anything about wholesale? 


Wot to the best of my recollection. 
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Q 


Again, your Honor, the film that he just 


| 
3 || brought up I intend to bring that in as an exhibit. | 
4 THE COURT: You are going to show it? 
: 5 | MR. PADILLA: Certainly. You will get an 
6 | opportunity to see the entire operation of Galaxy “ 
7 Food. | 
8 THE COURT: Do you have a projector? | 
9 MR. PADILLA: I was going to ask the Court | 
10 for an 8 milimeter or Super 8 with e screen. I | 
sal dca't have a projec.or. | 
12 | MR. GOIDEL: We will volunteer to make one | 
| 
| available. |: 
us] Me, PADILLA: Thank you, Mr. Goidel. 
15 | (Continued on next page.) 
| 
BE ” 
4pa | 
17 
18 | 
20| —— 
- | ‘Pesl COPY AVAILABLE 
22 | 
Cr 
ae 23 || 
a 24 | 
: iy 1 


svcd 
ae 


Lieberman-cross/Padilla 


CROSS-BXAMINATION 
BY MR. PADILLA: (Cont. ) 
Q You mentioned before Spanish meetings, 


Spanish meetings were held. Who ran these meetings? 


A The meetings were run jointly, to the best of 


my knowledge, by you, Mr. Vinga (phonetic), Joe Vega, and | 


Mr. Mendez. Later on they were run by Mr. Mendez and Mr. | 
Santa Maria, something like that. 


\ 


Q Would you give me a more specific time period, 
| 


for how long of the time was 1 involved with the running 


of this meeting, to the best of your knowledge? 


A For quite a length of time, I would say one 
year, almost from the time you came into the business until 
you started working in the council, about that time. 

Q Isn't it a fact, Mr. Lieberman, that the 
first Spanish -- do you recall when the first Spanish 
meeting was hed? 

A I'm sorry, I do not. 

Q Doe 8 the Month of July of 1972 sound like it 
could be it? 

A I would say that sounded abo.u* the right time 

Q Ien't it a fact that on about October 18, 
when I resigned as director of wholesale, I at that time 


stopped attending 411 meetings and -- 
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A All meetings that I knew of, yes. 
Q So the time would be between July and October) 
that I was involved with the meetings? | 
A Youre talking about Spanish meetings? 
Spanish meetings. 


A I thought that you held Spanish meetings 


after that while working out of your office. 


q Spanish meetings were held, but they were 


held by Mr., as you mentioned, Mr. Vega, Mendes and -- 


MR. LERNER: They appear to be having a 


conversation and that's not the purpose of cross- 


examination. 


THE COURT: <. Lerner, I can't do anything 


about it until you call my attention to it. 

MR. LERNER: I move to strike Mr. Padilla'’s 
remarks because he appears to be correcting the 
witness’ answer. 

HE COURT: As he says, he comes from the hiljs 
of Puerto Rico -- 

MR. LERNER: From what I understand, he did 
all right on the streets of Brooklyn, too. 

THE COURT: It appears that way. 

I am perfectly willing to give you some 


liberal area of cross-examination, Mr. Padilla, but 
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it would be more helpful if we can keep the verbiage 
down in this written record to what really matters, 
and while I am sure there are many things that 


seem important to you, and I can understand it, 


nevertheless, the Court has to be concerned with 


focusing on facts which bear directly on issues 
here. 

z I recognize one of the issues concerns your 
role and position vis a vis Galaxy, I understand 


that. But how far are you going to be carrying it? 
| 


MR. PADILLA: Not very much longer, not on 
| 


this particular topic. 


THE COURT: You mean you haven't run out 


of topies? 


MR. PADILLA: No, I still got one or two dae 


MR. GOIDEL: If I may request a five-minute 
adjournment, I would alsc at that time like to 
confer with Mr. Padilla, who is representing himself 

THE COURT: I was going to run for five-minute 
longer and break at 10 of 4 until 4 o'clock and 
give you a ten-minute adjournment. 

MR. PADILLA: Would you read back my last 


statement. 


Lieberman-crose/Padilla 
(Record read.) 
THE COURT: I will grant that motion largely 
because I don't see the relevancy of it. We know 
that you were active in the Spanish community. I 


am unable to see where this adds anything of help 


to you or to the Court. 


MR. PADILLA: Your Honor, I can show you 
that. I just went to show that there are other 
people very actively involved also with the Spanish 
community, also working, who may work -- 

THE COURT: Why don't you come right out 
with it. You are asking, I suppose, why Vega and 
Mendez and Santa Maria are not involved in this 
case. 

MR. PADILLA: Correci. 

THE COURT: This witness can't give you that 
answer. You have to direct that queseion to Messrs. 
Garmaneky and Lerner. 

MR. PADILLA: But of course they are not 
on the stand. 

THE COURT: But you can't use him ag your 
whipping boy. He didn't start this law suit, you 
know that. 


MR. PADILLA: I am well aware of it. Howeve 


Lieberman-cross/Padilla 717 
he can give information which would, you know, show, 
since this man held the highest position in Galaxy 


Foods, if anyone was aware of what was going on ina 


Galaxy Foods, it was Hr. Arty Lee. 


THE COURT: Mr. Padilla, with all due respect 
to what I consider a very keen intellect and under- 
standing, this witness is not goina to be able to 
exptain why you are in and the others are out. I 
understand what you are driving at, you are trying 
to show that these people were also active in the 
things you did, and I take it one of the things you 
did was develop your contacts with the Spanish 
community and so forth. Now, that's clear to me. 

What else is there that others did that you 
did, if that's your point, what else would there be? 

MR. PADILLA: Like I said, there were cther 
people running the Spanish meetings, there were 
other people in charge of training Spanish -~ I nevez 
did that, but there were others who were in thare 
training Spanish distributors, who came in, who 
didn't speak English, which I was not involved with, 
and there were others running meetings for Spanis): 
distributors, company meetings, comnany type meetings 


where the officers were not. there, or if they were 
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there, they were there not as speakers because they 


were running meetings with these Spanish distributor 

which I was not involved with. 

THE COURT: You could ask, in addition to 
the names of Vega and Mendez and Santa Maria -- 

MR. PADILLA: I believe it is Sanabria. 

THE COURT: In addition to those three and 
yourself, axe there others who played an important 
part? You might ask this witness if he knows that. 

MR. PADILLA: Fine. 

BY MR. PADILLA: 

Q Besides Mr. Vega, Mr. Mendez, Mr. Sanabria, 
were there any other Spanish distributors or &, inish speak- 
ing persons in Galaxy who took an important part in working 
with these Spanish distributors in Galaxy, Spanish field 
managers? 

A- Yes, there were. 

Q Would you name them? 

A IP I can. There wai Angel Gonzalez, there 
was -- Gid I mention Mr. Vega, Joe Vega? 

THE COURT: Yes, you mentioned him. 

THE WITWESS: There was --~ 

THB COURT: Melendes? 


THE WITNESS: Yea, Bernie Melendez. There wa 


BY MR. 
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several people -- 
"HB COURT: Oporto (phonetic)? 
MR. PADILLA: She never even went to 4 


meeting. 


TSE WITNESS: There were several people who 


slipped my mind, your Honor, who were working in the 
warehouse who were Spanish-speaking people: George 
Carbonel. 

THE COURT: Yes. 

HE WITNESS: He was working in the warehouse 
There was another fellow, Lou ~- your Honor, it's 
been some time and -- 

“HE COURT: All right. 

THE WIYNESS: There were many, your Honor, 
Spanish-speaking people. 

@uE COURT: We don't expect you to have the 
memory of a computer. All right. 

MR. PADILLA: Are you ready to dismiss now 
for the ten minutes? 

THE COURT: Yes. I see a unanimous consent 
on that. 

(Recess. ) 
PADILLA! 


Q Me. Lee, before you testified up to Sep tambax 
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lst, I believe, of 1972, you gave six names of who were 
the six top earners in Galaxy Foods up to that time, is 
that correct? 

A That's correct. 
Q But throughout the entire period that Galaxy 


Foods was in existence, do you know of anv one or any 


number of people in Galaxy Foods, distributors working tne 


wholesale end of Galaxy Foods, who earned large quantities 


of money, say $20,000 or more? 


A Yes. 


| 
| 
| 


Q Could you name some cf those for me? 
A I believe my testimony is already in on that. 
I didn't refresh my recollection on any further ones. I 


added Mr. Ralph Stewart, Mr. Frank Johnson. There were 


others. I can't remember all of them. 


Q How many distributors in Galaxy Foods were 


there, would you say, to the best of your recollection, 
that earned $20,000 or more? 
A $20,000? 
$20,000 or more? 
20. 


At least 20. 


Would it have been more than 207 


Could have been. 


Lieberman-cross/Padilla 
Could it have been less than 20? 
XI don't believe so. 
MR. PADILLA: I have no further questions now 
your Honor. 
THE COURT: Is there to be any redirect 
examination? 


MR. GARMANSKY: Yes, your Honor. 


(Pause. ) 
REDIRECT EXAMINATION 
BY MR. GARMANSKY: 

Q Mr g Lieberman, do you know whether or not 
Mr. Padilla made any suggestions to you pertaining to the 
wholesale operations of Galaxy? 

A i imagine he did. To the best of my know- 


ledge, he did, yes. 


| 
if 
| 
| 
| 
| 
| 
i 
| 
{ 
| 
{ 


Q That is the answer, to the best of your 


nseascnseaenseniasitciciae 


recollection he did? 

A Yes. 

Q Would you please tell us what some of those 
suggestions were? 

A Well, Mr. Padilla was in charge of meetings 
at the time, as far as organization was concerned, and he 
made some suggestions as to organization at the meetings: 


most of the time he wasn't speaking to me, he was speaking 
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to his direct superior who I believe vw 
he did make suggestions, I don't recall ws. 
MR. PADILLA: I object to that 
know if in speaking to Steven Roth, 
in his presence, i he hear me? 
THF COURT: Were you personally present to 


hear these remarks? 


| 
THE WITNESS: Not all of them, your iionor, Bet 


a few, basically pertaining to meetings, dress -- 
MR. PADILLA: I'd like to have atime, please, 
date and place. 


(Continued on next page.) 


Lieberman-redirect/Garmanseky 

THE COURT: Well, I think -- 

MR. GARMANSKY: Let the witness answer the 
question and we will get the time and the place. 

MR. PADILLA: Can we have the place. 

THE COURT: Mr. Lieberman, I think it's 
best if you try to keep in mind that we want to 
keep hearsay out of this. If you were present and 
something was said by Mr. Padilla, we will permit 
you totalk about that. And as Mr. Padilla suggested 
Mr. Padilla requested that you try to make it 
specific in poinc of time end place. 

THE WITNESS: All right, your Honor. It was 


@uring the time that Mr. Padilla was in charge of 


the wholesale operations, the national directors of 


wholesale. And at times I would arrive at the 


meeting and he would come up to me and say, I thikn 


we ought to, for instance, make it clear to some of 


———N_lE_a2Ou>un~-~-—-———O eee 


those people that they should -- this was Franz 


Quack -- that this is a business meeting and I 
think we ought to start exactly on time instead of 
a quarter after the hour. That sort of thing. 
BY MR. GARMANSKY: 
Q Mr. Lieberman, did you ever hear Mr. Padilla’; 


name mentioned at the opportunity meetings? 
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A Yes. 

Q In what connection did you hear Mr. Padillate 
name mentioned at the opportunity meetings? 

GOIDEL: Objection. 
PADILLA: I object. 
GARMANSKY: May we have the grounds, 
please. 
MR. GOIDEL: Yes. It would be hearsay. 
THE COURT: Are you assuming that Mr. 
Padilla was present. 
MR. GARMANSKY: All right. 

Q Mr. Lieberman, was Mr. Padilla present at 
these opportunity meetings when you heard his name men- 
tioned? 

A On some occasions, yes. 

Q Mr. Lieberman, do you recall who said Mr. 
Padilla’s name? 

A I said it on occasions. Mr. Katz said it. 
Mr. Roth said it. Mr. Horowitz said it. 


Q Will you please tell us what yourself and tha 


other individuals you mentioned said concerning Mr. 


Padilla? 
MR. GOIDEL: Objection. He may certainly 


speak for what he said, but he cannot say what a 
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third person said. 

ThE COURT: I think that's a meritorious 
objection. 

MR. GARMANSKY: This is similar to the Katz 
colloguy the other day. Anyway -- all right. 
GARMANSKY: 

Q Mr. Lieberman, what did you say about Mr. 
Padilla? 

A We were talking how many different people 
from varied walks of life had come to Galaxy, some of whom 
had earned a great deal of money. In one of those in- 
stances we cited that Mr. Padilla was a New York City 
Policeman and we had cited that he earned a great deal of 
money in Galaxy. 

Q Was the amount of money ever mentioned? 

A I don't believe the exact -- or even 
approximation of the amount of money was mentioned by my- 


self, No. Kept changing. 


Q Was Mr. Padilla termed as a big earner or a 


big hitter in Galaxy, Mr. Lieberman? 

A I never heard the expression, big hitter in 
my entire life. 

Q How about big earner? 

A Big earner. All right. That's -- something 
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to that effect, yes. Big earner. 


Q Now, Mr. Lieberman, what was the purpose of 


mentioning Mr. Padilla's name at the opportunity meeting 


as having earned a iot of money in Galaxy? 


A I thought I stated that. To show that Mr. 
Padilla had come as a policeman, who knew nothing about 
sales, and to demonstrate to the others that if they joined 
Galaxy Foods, that they too regard .ess of their background 
might become big earners. 

Q Now, Mr. Lieberman, at the opportunity 
meeting you testified tie figure of $60,000 was mentioned; 
is that correct? 

A That's correct. 

Q You also testified taat figures less than 
$60,000 were mentioned; is that correct? 

A That'e correct. 

Q Now, at the opportunity and your Sunday 
step-up meetings, was there any figures larger than §60,000 
mentioned? 

A At the Sunday step-up meetings? 

Q What were those figures? 

A I don't remember exactly what they were or 
even an approximation. They were based on figures that 


had come up to us from the protective investor in the -- 


Hl i pent Ses 
‘. soma 
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Q Just give me the end figure, Mr. Lieberman, 
the resultant figure. 

A XY don't remember what they were. 

Q Would it refresh your recollection if I told 
you a quarter of a million dollars? 

A Possibly. 

Q How about $125,000? 

MR. GOIDEL: I object to this, yout Honor, 
unless it's established that what Mr. Garmansky is 
endeavoring to do is elicit facts as to what this 
witness purportedly said. If it‘s going to be a 
statement which he is trying to get in through the 
back door as to what some third person said, I think 
that should be established at this time. 

THE COURT: Will you please read back a few 
questions and answers. 

(Record read.) 

THE COURT: Well, is the import of your 
answer that these came from people in the audience, 
these figuree. 

THE WITNESS: That's correct, your Honor. 

THE COURT: Would they -- they were based on 
computations from figures that people in the 


audience gave. 
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THE WITNESS: The end resultant figure was 
not one that came from the audience. 

THE COURT: When you say based on computa- 
tions, I'm not too clear. You mean they sat there 
themselves and worked over some kind of data and 
came up with a number. 

THE WITNESS: That's correct. 


Your Honor, if I may explain. We used to ask 


them -- we said to them, now we have shown you how 


you can earn money in Galaxy Foods. We'd like you 
to try to figure out how much you think you can 
earn. And we used to ask them in a year's time how 
many salesmen did they think thev could hire. They 
would give us a number. 

Then we'd ask them how many customers aida 
they think each one of these salesmen could acquire 
in a vear's time. They gave us a number. We did 
some multiplication and we got to 4 total amount of 
customers acquired through their organization. 

And then we asked them if they thought 
$25 was & fair amount to say each one spent each 
week. They said, yes. 

We said, all right, assuming this customer ~ 


these customers order this much, $25 a week, that 
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would give you a weekly figure of X thousands of 
dollars. At your commission of 4 percent, let'e say 
as a distributor -~- and we used this as an assumptive, 
We assumed all along that they were distributors. 

And you would be earning 4 percent override on the 
reorders of food. And 4 percent of -- let's say 

the figure was $250,000 a week or whatever it may be 
it might be $10,000 a week, which would mean that 

if you can continue this for a year, you can earn 


half a million dollars. 


But it was all based on figures that they had 


presented. And then, of course, we lowered the 
figures. 

THE COURT: What would have been the source 
data of the figures trat they used. 

THE WITNESS: Just their imagination, your 
Honor. It wasn't -- we asked them, would it be & 
~~ a person would say, for instance, I think I can 
hire five salesman 4 month. 

THE COURT: All of this was before the pilot 
retail program got into effect. 

THE WITNESS: No, your Honor. This was ~~ 
this step-up procedure continued at all times. 


THE COURT: At all times. 


ee ann nen AE ae A RN EIR RGR Nee eA SATS 
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THE WITNESS: That's correct. 

THE COURT: But I mean what you related was 
said before a pilot program was put into operation? 
Was some you might say hard data. 

THE WITNESS: No. 

THE COURT: Accumulative. 


THE WITNESS: I think we are missing the 


point. This was speculation coming from prospective 


investors as to work they might be able to perform. 
And the -- that's all that really was. It was part 
of the — nr or the program to get these 

people to buy franchises. And it was speculation. 

We asked them these questions. 

THE COURT: Stimulative speculation. 

_ THE WITNESS: I would say that if the figure 
that Mr. Garmansky said, $250,000 -- it might not 
have been that figure. It midgt have been $223,500 
a year or something like that. But if that figure 
was indeed proposed, I would say it was -- it would 
be deemed stimulation speculation for a year's 
earning. 

I did put those figures on the board, the 
larger figures. So I can testify to that, to what 


I put on-the board. 
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BY MR. GARMANSKY! 

Q Now, Mr. Lieberman, you testified to various 
expenditures of money by Galaxy for setting up a retail 
operation. Now, do you recall testifying that Galaxy was 
going to spend 60 -- $60,000 on the computer? 

A I said 160,000, if I remember correctly. 

Q Fine. This is the lease of the computer? 

A That's the full term of the lease of the 
computer, yes. 

Q How about the program? How much money was 
to be spent for the program? 

A $60,000 for -- 

Q Bow much did Galaxy in effect spend for 
the program? 

A I do not know. 

Q Was it more than $10,000? 


I do not know. 


Q You have absolutely no recollection? 
A 


I do not have a recollection. 

Q Do you have a recollection of the time in 
which money was or could have been spent for the program 
for the computer? 

A I believe ~e put some money dowi. on the 


programming prior to receiving the computer itself. That 
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would be the latter part of ‘72. And we made a few pay- 
ments in ‘73. But I -- it would have to be within that 


period, that time period. 


Q Do you recall whether or not you paid the 


full $60,000? 
A IT am fairly sure we did not. 
Q Now, Mr. Lieberman, when did Galaxy receive 
the computer physically in the warehouse? 
In January of 1973. 
What particular date in January, sir? 


I don't remember the particular date. 


Now, the pilot program began -- started when? 


November 27th, 1972. 
Q Now, was the computer used at all for the 
pilot program? 


A No. It was being programmed. I’ 


Q So, therefore, the computer was not in use 
for the pilot program? 

A That's correct. 

Q Now, Mr. Lieberman, how many salesmen were 
thers in Galaxy at the end of 1972? 


A I don't understand the question. By sales- 
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. will explain the question. 


You had testified that field managers and 


distributors could obtain salesmen for their own organiza- 


tion in order to obtain customers for the retail foods 
services. How many salesmen were there associated with 
field managers who distributed at the and of 1972? 

A I have no way of knowing. 

Q Do you know whether or not there were any 
at the end of '72? 

A Yes. I definitely know there were many. 

Q Now, Mr. Lieberman, you have testified that 
you heard Mr. Kirsch speak at training sessions; is that 
correct? 

A Yes. 

Q Now, did you see Mr. Kirsch arrive just for 
that portion of his presentation at the training sessions 
or was he there earlier? 

A He arrived just for that portion of the 
training session. 

Q pid he -- did Mr. Kirsch leave immediately 
after his presentation was over? 

A Sometimes he did not leave the premises, but 
he left the training itself. 


Q The training room? 
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A The training room or the training session 
might not have been in separate rooms. tHe might have gone 


to the back. 


Q Now, Mr. Lieberman, did the executive board | 


ever receive any recommendations from Mr. Kirsch on the 
expenditures of money for food? 

A Yes. 

Q Dic the executive board have any discussion 
over these <scommendations submitted by Mr. Kirsch? 

A Yes. 

Q Do you know whether or not at any time in any 
executive board meeting the directors, yourself, Mr. Avni, 
Mz. Rosenthal, later Mr. Horowitz, left the executive 
board meeting to reach a decision by themselves and came 
back to the executive board meeting and announce that 
decision? 

A Yes. It happened on occasions. 

Q Por what purpose? 

A Announcement of promotions, things that I 
specified that the board of directors did that or the 
executive board did not do. 

Q Just for those purposes? 

A That's correct. 


(Continued next page.) 
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Q Mow, were there any discussions in the 
executive board concerning the -- strike that question. 
My, Lieberran, did the board of directors 
ever reach any “ecision hv thenseives concerning wholesale 
-- the whotesalind nclicy of Galaxy without the henefit of 
the executive hoard? 
COTDTL: tT object to the form, 
mur COURT: will you read it back, please? 
(record read.) 
cotipr.: The wores “without the benefit 
of the exeuctive board,” may carry a myriad of 
sins or reaning, vour VPonor. 


mIt COURT: I'l? sustain the question -- the 


objection as to form. 


MR, GARMANSKYs YT will rephrase the cuestion 

Concerning the -- strike that. 

Did the board of directors ever diserss the 
policy of wholesale -- the sale of frarchises outside of 
the knowledce of the executive board? 

A Yes. TI have so testified. 

ia) Were any Gecisions concernina wholesale -- 
the wholesaling policy ever reached without. talkinc first 
to the executive boar!? 


A Ves. 
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What tyne of «= what dacisions vere they? 

A Woll, of course, the rrenaration of the 
manual, which T have allviel to before, the setting up of 
opportunity vresentation, the ostallishrent of the 
speakers at these presentation An’ rany other chances 
that came about were reacia? ith the ai? werhans, cf the 
executive vice »resicent in charqe of Field operations, 
but not at an executive board reat! 

0 My Lieberman. «id th 1.of directors 
ever have any discussions concerning irvroper spending 
or use of funds by the <-- “irscth? 

A Irmronper spending or use of funds? 

This is the beard of directors. 

A Could vou ¢efine what you mean by irnroper 
spending use of funds? 

9 Yes, 

That the board of Airectors Aiscussed that 
“re, Kirach vas not aliocatine the -onev nrorerlv or huyina 


wisely or inradecuately or in toe mich smantity, things of 


that nature. 


A Vos, they 
9 "hat wan ciscussed? 
a On several occasions we thoudht that “fr. 


Sirsch had eurchased too much of one rroduct, that we were 


3 Lieberman-redirect 
overstocked with it. 

I can point out directly in the case of 
cigarettes and icecream, two particular products. We did 
have a discussion with him about that. 

Q pid Mr. Kirsch have to tell anyone what he 
was buying? 

A Well, yes. he had to tell the executive boar 
what he was buying. But not piece by piece and not -- in 
other words, he said this week I'm spending $45,000 to get 
a group of items or a group of products from Brazzuto in 
Connecticut and T am buying -- T'm placing 350 {tems into 
this order, and they should be catalogued in guch and such 
a place; they should be on such and such a shelf. 

But he did not have to list each product and 
say how much he was spending on each, although I am sure 
he maintained those lists because he told me he did in his 
office. 

Q Now, you testified that Kirsch brought in 
Mr. Cody, Robert cody. 

A That's correct. 

ie) lie sponsored Mr. Cody in the business? 


A That's correct. 


Q Now, do you know whether or not Mr. Kirsch 


had knowledge that Mr. Cody received -~ OF that the pistric 
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Attorney of Brooklyn was making inquiries concerning Mr. 
Cody? 

MR. GOIDEL: Objection, your fonor. 

MR, GARMANSKY: I asked the witness if he 

has knowledge of that fact, your lfonor. 
MR, GOIDEL: Number 1, your Honor, as I 


understand redirect examination, it is to pick up 


on such matters as I have alaborated upon or Mr. 


Padilla has elaborated on. It is not to introduce | 


a new matter in the first instance which apparently | 
this is. That's point number 1. 

Point 2, there is such an inn endo involved 
which can be communicated from the question itself 


as possibly to be prejudicial in this trial. 


Thirdly, what Mr. Kirsch knows or believed 
is something which should have been properly asked 
of Mr. Kirsch, not of this witness as to whether he 
knows what Mr. Kirsch knew about somebody else. 

THE COURT: TI will sustain the objection. 

i think thats getting a little beyond the 
area of relevancy also. 
Q Now, Mr. Lieberman, you testified that you 

were first aware of an SEC investigation into Galaxy Foods, 


Inc., in March 1973; is that correct? 
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tT helieve that that's when we receive 


to produce cocuments and 


have been earlier 


than “larch 73. he “Tr it’s investiaation of 


Galayvy? 


e1), to vour nowledqe. 
tT ttelieve the first subroena TI 


recently was March "73. 


Lieberman - redirect 
REDIRECT EXAMINATION 
BY MR. GARMANSKY: (Cont.) 

Q Mr. Lieberman, are ycu equating 4 subpoena 
with the start of an investigation? 

A That's when we first received notification -- 

Q Pine. 

Den’ <- 

MR. GARMANSKY: ‘Your Honor, I bel.eve the 
witness may be confused in this matter if he's 
equating the subpoena with a start of the investiga- 
tion. 

I want to get at -- 

: Q Who was Galaxy Foods attorney at the time tha 
you heard about an 8z£C investigation? 

A Mr. Ralph Brosan. 

Q Do you know when the first time Mr. Srosan 
said to you that the SEC was looking for -~- words to that 
effect, the SEC was looking into Galaxy? 

A Y believe it was in the early part of 1973. 
Whether it wae March or January, I‘m not sure. 

Q Mr. Lieberman, you testified to the distinc- 
tion between the corporate officer versus the executive 
board officer; is that correct? 


A That is correct. 


‘EST COPY AvAMABLE 
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| Q Now, you testified that there were veto powers 
| 


3 held by the corporate officers over the executive board; 


4s that correct? 


A I believe I did, yes. 


Were these veto rowers ever used? 


7 |i A On rare occasions. Not very often. 
Do you recall any of these occasions? 


Yes. 


Please tell the Vourt what those occasions 


li | were. 


A As pertaining to the recguction of the Meanetal 


sales from 1,979 to 909. 


Say that again. 


THE COURT: 


THE WITNESS: Reduction of the franchise 


sales from 1,979 to 900. 


ede Q Any other times? 


In order to fully understand that, 


MR. GOIDEL: 


may we understand what it was that the executive 
board wanted and what it was that was vetoed? 


Which one wanted the 300? 


THE WITNESS: The -- 


23 Q Was there a discussion among the executive 


board members concerning the reduction of the franchise. 


from 1079 to 990? 
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A Yes, there was. 

Q What was discussed? 

A Well, the people who were involved with the 
-~ there was a discussion as to whether or not to reduce 
the quota from 900 -- from 1,079 te 3900, whether or not 
it would supply the corporation with enough money to 
proceed with the business of Qalaxy Foods and to get the 


retail into operation. 


Q _ Was there a bote taken at the executive ooard 


meeting on this one issue? 

A Yes, there was. 

Q What was the outcome of that vote? 

A The outcome of the vote was, a decision was 
reached, I “ton't remember the exact count, a decision was 
reached to put it up to the distributors at a warehouse 
meeting, or a Aibethutots meeting, and then to reevaluate. 


THE COURT: Tnat was by the executive board? 


THE WITNESS: That was by the executive 


Q Was the issue then discussed by the Board of 
Directors? 

A Not at that time. We waited until the vote 
came back. 


Q The vote frem whom? 
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The distributors. 

Q What was the vote from the distributors? 

A It was in favor of reducing, the quota. Then 
we debated it once more. 

Do you wish me to continue, Mr. darmansky? 

Q Yes. 

A We debated once more and we were still pretty 
much split on whether or not to do it. There were & few 
people who thought that by reducing tne qucta at that time 
that it might, although it might help our credibility a 
little bit and reach our quota much faster so we could 
go on with the business of retailing that we might be left | 


short of money. 


The Board was split, the Board of directors went 


outside of the meeting, I velieve it was at that time -- 
at that time it was iir. Horowitz, myself, Mr. Avni, we 
discussed it, we came back in and said we are going to 
make the deciding vote,at this time we don't feel that a 
reduction in the quota 4s called for. 

Q when was this, Mr. Lieberman? 

A If the letters which have been introduced 
as evidence could refresh ny recollection I could tell 
you when this was. 


THE COURT; That packare by Katz? 


in any 


guess, 
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THe WITNESS: That's correct. 


MR. GARMANSKY: ‘shere 1s no date. 

It was the winter of 1972. our late spring 
event, November of 1972. would pe my Lest 
best eutimate. 

May I look at that? 

MiE COURT: I think you mean fall, don't you? 


THE WITNESS: Yes, I'in sorry, fall, dovember. 


T can't testify to any nhetter recollection tnat that 


BY MR. GARMANSKY: 


Q 


Mr. Lieberman, when did the Devartment of 


Consumer Affairs commence their investigation of Galaxy? 


If you know? 


A 


Pe 
Q 0 


In September of 197e. 
September of 1972. 


Was Mr. Kirsch still oart of the executive 


Yes. 


was there any discussions amone the members 


of the executive board concerning the Department of 


Coneumer affairs investimation of Galaxy at that time? 


A 


f course. 


What was discussed? 
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MR. GUSRAE: I.'m going to object to that. 


I see no relevanzy at all to the issues c this 


case, what was discussed about the Department of 


Consumer Ai‘fairs. 

THE COURT: When did this come up before, 

on your cross-examination? 

MR. GOIDEL: That's correct, sir. 

MR. GUSRAE: It may be for a different 
purpose, but to ask -- 

THE COURT: Since it was gone into on cross- 
examination, I suppose it's a legitimate topia 
for exploration on redirect. 

MR. QOIDEL: For the record, your Honor, I 
would like to state, I have absolutely no objection 
to going into this issue. 

MR. GUSRAE: I can't see how -- 

THE COURT: I can't foreclose Commission 
counsel from inquiry on redirect to something 
that was opened up on cross-examination. 

I will say myself, I am not altogether clear 
es to the relevancy of this particular inquiry, 
even by Mr. Qoidel. 


MR. QOIDEL: Well, your Hoaor, if I may remind 
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2 | the Court, I brourht it up in context of whether or 
2 not there were opinions received from counsel througk- 
4 out a certain veriod of time as to the propriety 
ile, 
5 of certain acta. 


ye COURT: On the issue of good faith. 


GOIDEL: That's correct. 


MR. GUSRAE: This 1s quite different, your 


HNe'gs asking about what discussions were 


Honor. 


held at executive board meetings regarding investi- 


mation by the Department of Consumer Affairs 


don't see now that relates at all to this 


I 


Plus the fact -- 


Let me put it this way, as 


THE COURT: 


Goidel has reminied me, h1i3 inquiry related to 


Mr. 


the subject of consultations with counsel for the 
17 purposes of getting opinions and 30 forth and this 
bears upon asserted sood faith of the parties 


4nvolved, I dun't see wny the Commission can't explove 


aspects of it which might tend to place the zood 


faitn contention in e different perspective. 


22 MR. GUSRAE: I would like to remind the 


Court that there 1s a case pending that was brought ri 


by the Department, tp, Lieberman has testified about 


25 it, but that case 18 ,enging. Although, it's been 
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pending for quite a long time, and nothing might 
never happen -- 

THE COURT: You don't want to create a record 
here which might be detrimental tc your cilent's 
position over there. 

MR. GUSRAE: That's my only concern. 

THE COURT: Well -- 

MR. GARMANSKY: At the time of the discussio 
though, your Honor -- 

THE COURT: Let me ask you this: How far 
do you intend to penetrate this subject? 

MR. GARMANSKY: I am not going to go into 
it deeply, your Honor. 


THE COURT: What is it you want to really fing 


MR. GARMANSKY: I want to find out what the 
defendant Kirsch said concerning, this investigation 
if anything & all, did ne make any inquiries after 
that on anything. 

MR. GUSRAE: On that particvlar question I 
would withdraw my objection. It's just the pending 


question that I object to. 


THe COURT: Let's see where we stand. Your 


testimony up to now is that Mr. Kirsch was still on 
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2 the executive board in September lac 

3 MR. GARMANSKY: I'm aaking -- I asked were 

4 there any executive board meetinis eoncerning, the 

5 Department's invest gation. 

6 Tie answer was yes. 

7 THE CCURT: . There were meetings? 

8 THE WITNESS: I thoucht you asked was it 

° discussed at executive board meetings, not wnetner 
10 there wer? any special meetings. 

18 | | THE COURT: In other words, they discussed 
12 || this at one or more meetings or sev:ral meetings? 
13 | Hf COUNT: All right. 
oe BY M2. GARMANSKY: 
*| Q was Mr. Kirsch present for these diseussiong? 
16 1 A Yes, he was. 
17 THE COURT: Then? 
18 Q Would you vriefly tell us what was discussed 
19 at these executive board meetings concerning the Department 
20 of Consumer A:fairs investigation? 

21 MR. GUSRAE: That is my objection. That's 
22 exactly where we were pefore. I don't objecc if 
23 | he wants to talk about particularly Mr. Kirsch, 

24 thought i don't understand tne relevancy, but I 


25 don't want to be in a position in any manner, shape 
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or form to prejudice my situation with the Departmen 
of Consumer Affairs. 
I don't see how it relates to this -- 
THE COURT: Are you sugresting that the witnegs 
take the Pifth? 
MR. GUSRAE: I am suggesting that that ques- 
tion is totally irrelevant to the particular issues 
in this case. 
THE COURT: Except as I say, Mr. Goidel 
made an issue about food faith reliance upon 
opinions of counsel, that the occurence of this invegti- 
gation didn't appear to nave or create any cause 
for concern on the part of the Galaxy officials 
or whatever, regardins the character of their 
operation or dealings. 
But I can't see how I can foreclose 
Mr. Garmansky from bringing out from this witness 
anything which might tend to place that god faith 
contention in a different perspective. 


MR. GUSRAE: Why doesn't Mr. Jarmansky ask 


particularly what was said regarding opinion letters 


or whatever, but to just open up the dam -~ 


THE COURT: I see what you mean -- 
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MR. GUSRAE:--1is just -- 
THE COURT: Why don't we limit it for the 
moment so we can feel out way alons a little bit. 
You asked for discussions. I don't remember 


what the vrior testimony was, but it seerted to me 


g 
that there was either consultation or ‘ome report 


by counsel, TI don’t know which. 

Isn't that true? 

MR. GOIDEL: Correct. 

THE COURT: Did counsel ever come to Know 

these meetinzs, oy the way? 

THE WITNESS: He did. 

THE COURT: Did he come inconnection with 
this particular City investigation? 

THE WITNESS: Yes, he did, your Honor. It 
wasn't to an executive board meetinz, it was toa 
meeting of the distributor. 


THE COURT: at's not what we are talkin; 


THE WITNESS: I understand. 

THE COURT: So then I will overrule the 
objection, subject to your right to renew it. 

Do you recall the nature of the discussion? 


TIE WITNESS: Certainly do, your Honor. 
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THE COURT: Let's hear what you have to say. 

THE WITNESS: We discussed at the executive 
board meeting whether or not we sho take any 
action insofar as the fact that we had been notified 
that the department of Consumer Affairs was investi- 
gating us. 

It was mutually decided by everybody that 
until something further developed we should do 
nothing. However, if any attack was made on our 
credibility either to the distributors, to our 
prospective customers, we would then press for it 
with an action against the Department of Consumer 
Affairs for illegally restraining our trade and 
violating our civil rights. 

GARMANSKY : 


Q Did Mr. Kirsch agree with this policy? 


A It wasn't our policy as such. bg had 


consulted with an attorney first, of course, and he told 

us that they were allowed to conduct any investigation 

they wanted to and that's what we notified the executive 
board about. The decision as far as pressing, an action 
against the Department of Consumer Affairs snould something 
come about was just thrown out and everybody said, that's 


right, that's what we will do. 


Lieberman - redirect 
YEs, Mr. Kirsch took part in that decision. 

Q Mr. Lieberman, you have testified that a chec 
would always accompany an application for a field manager 
or a distributor; is that correct, the application form, 

a check will always accompany that application form? 

A When a person is coming into the business, 
right. 

Q Wow, Mr. Lieberman, if that check accompanyin 
the application form is entered on the books and records 
of Galaxy, does that mean that the application ias been 
approved? 

A I would imagine, yes. 

Q Do you know? 

A To the best of my knowledre, ves. 

Q Now, when that application, the field 
manager—distribdutor application, has been accepted, does 
the person immediately become a franchisee in Galaxy? 


A Yes. 


Q i'm going to show the witness what has been 


received in evidence as Defendant's Exhibit G. I am showing 
him the first page under the cash receipts for November 
1971. 

Mr. Lieberman, does that first page of the 


cash receipt ledger of Galazy for November 1971 reflect 


Ww 


~) 


any 
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monies weceived from “r. Paul DeCerlie? 


A It does 


% Now, does tuat receint of toney Indicate tiat 


DeCeelie was a fteld wanacer? 


A ~ oytd tmdtine thet ft does, yes. 


Q iow, Mr. Lieberman, dO YOU KnuW wnere Mr. 


DeCeglie resided at tie time he vale Galaxy £1000? 


MR. GOLUEL: pjection. 

Where he lived £3 of no materiality wonatso- 
ever. 

MR. GAREARSS! Tt ts of very materia. 
{mnort, your Honor, because ir. soldel brournt up 
that all securities were only 3011) to residents 
of New York State. It is a defense, your Honor, 
to have just an intra-stete cffering which does 
not uuve to be revistered wita the Commission. 

tt 4s our contention, vour ‘’onor, that that 

exemption 13 lost secause of offers and sales to 
people outside of the state of New York who were 


not Hew York residents. 
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MR. GOIDEL: ONly if the sale takes place 


outsiee of the State of iiew York, and it does not 


matter that a person may reside, -~ you can have 
32 different residences, that is not what establishe 
interstate commerce. 

MR. GARMANSKY: Interstate commerce is 
established by many means -- 

MR. GOIDEL: If a contract is -- 

THE COURT: Wait a minute. I know you have 
come on a point which has been troubling me here. 
Let's get the facts of this to the best of this 
witness' recollection. 

THE WITNESS: To the best of ny recollestion, 
your Honor, in response to the question, Mr. D:Cegli 
aes a resident of New York State. 

BY MR. GARMANSKY: 
Q Isn't it a fact, Mr. Lieberman, Mr. DeCerlie 
was a resident of New Jersey? 

MR. GOIDEL: Objection, argumentative. 

He's your own witness, I withdraw the objection. 

THE WITNESS: Does that mean I have to 
answer the question? I've already testified that 
to the best of my knowledge this man was a resident 


of New York State. es 
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Q He wasa resident of New York State to the 


best of your knowledge? 


A That's correct. 


Q Mr. Lieberman, do you know whether or not 


Mr. DeCeglie received a refund from Galaxy for the purchase 


of his field manager position? 


BY MR. 


A No, I do not know. 
Q You have no knowledge of that? 


I don't remember. It's possible. We refunde 


THE COURT: Let me ask you this: Is there 
no way ofknowing for certain who your distributors 
and field men actually were at some point? 

THE WITNESS: Yes, your Honor. We had all 


the applications and agreement forns of Galaxy Foods 


which were subpoenaed and received by the Commission 


They have had possession of it. Knowing that they 
have this material, they would know if Mr. DeCeglie 
was a resident of New Jersey or New York, or anybody 
else, your Honor. 

THE COURT: So it’s the actual agreement 
forms, is that it? 
GARMANSKY : 


Q Mr, Lieberman, I'm showing you again 
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Defendant's Exhibit G, I am opening up to the cash dis- 
bursement page for May 1972 under the date of May 3rd. 
There are two antries under that date for 
checks payable to Paul DeCeglie in the amount of $400 and 
$400. 
THE COURT: What was the date? 
MR. GARMANSKY: May 3rd, your Honor, 1972. 
THE COURT: Check for how much? 
MR. GARMANSKY: Two checks, your Honor, $600 
and $400. 
Q Mr. Lieberman, do you know what thepurpose 
of those checks were? 


A To the best of my recollection or knowledge, 


dit was return of the $100C he had given into Galaxy. 


Q Now, Mr. Lieberman, is your memory refreshed 
that Mr. DeCeglie was given his money back? 

A Apparently he was, yes. 

Q Now, do you know for what purpose Mr. DeCeglie 
was given his money back? 

A I haven't got ¢he vaguest notion. He might 
have asked for it back. 

THE COURT: Is there much more? 


MR. LERNER: I move that the witness' last 
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statement be struck from the record. 

If the Court would instruct him not to 
volunteer. 

"HE COURT: All right. 

THE WITJESS: I thought it was responsive to 
my last answer. 

THE COURT: das there a pending question? 

MN. GARMANSKY: No, your Honor. 

THE COURT: All right. 

Mr. Lieberman, don't volunteer. Wait until 
a question is asked. 

THE WITNESS: Sorry, your Honor. 

COURT: I am willing to have you finish 
this, Mr. Garmansky, I wanted to discuss something 
with counsel. 

MR. GARMANSKY: Your Honor, plaintiff has 
no. more redirect. 

THE COURT: Then you may stand down, Mr. 
Lieberman. 

(Witness excused. ) 

THE COURT: This last interrogation has 
brought something that I was going to discuss with 


counsel in a preliminary way. which has been 
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troubling me to some extent. I know that juris 
diction is predicated here on the Securities Act 
and in partioular it would appear Section 77E and 
various subdivisions. 

It was the fact that this morning there was 
this testimony I tnink about all distributors 
being residents of New York, or all applicants being 
required to be residents of jiew York, that stimulate 
the thought in my mind what really is the jurisdic- 
tional basis here. 

MR. LERNER: Your Honor, we intend to prove, 
as we have laid the groundwork a few moment ago, 
that at least one resident outside the State of 
New York was offered and/or sold one of these 
franchises. 

THE COURT: Let me ask you this: Are you 
referring to this particular individual who got 
his money back? 

MR. LERNER: That's correct. 

We intend to put him on the stand to testify 
that he was @ New Jersey resident at the time and 
that Galaxy was aware of the fact. It only takes 
one offer or sale to destroy the exemption, your 


Honor. 


9 
Your Honor, furthermore, I think puget 


has already indicated this, the very nature Dy which 
the Jistributors and the franchise holders in 
Qalaxy prospected individuals, that 18, by approach- 
ing them on the street, and in one case by throwing 
will nrove, by throwing a flyer to a 

person 

wR, GOIDEL: I am roine to object to this 
repeated elaboration as to what they were going, to 
show as thoumh it is testimony. 

THY COURT: “ir. Goidel, don't set excited 
about that. As I say, we are simply discussing 
what seemed to me to be a problem and it had 
occurred to me indeoendently before this question 
of the DeCeglie transaction was mentioned that if 
we were dealing with a purely intrastate offerings: 
where was Federal jurisdiction? 

aR, LERNER: Your Honor, there still would 
be Federal jurisdiction because I believe we have 
shown that the mails and other means of interstate 
commerce have been used here, so even if the securit 
4tself didn't have to be registered, it doesn't 
exempt the defendants from the anniication of the 


anti-fraud provisions and they could still be found 


to have violate those sections, 30 in any event, 


the Court would have jurisdiction of this eabtae: 
Section 10B(5) does not fall because there 
4s an interstate exemption. Or Rule 10B(5), your 
Honor. 
THE COURT: When you say the use of the mails, 
in what way? 
MR. LERNER: I believe we have --- there nas 


been testimony that circulars or other material 


emanating from the company has been mailed out, 


MR. GQOIDEL: There is no such testimony, 
your Honor. 


MR. LERNER: Secondly, newspaper advertise- 


| 
| 
| 
| 
| 


ments were used, your Honor, by newspapers which 
would circulate outside the state. 

MR. GOIDEL: That ad, your Honor, specificall 
limits the offer to New York State residents. I am 
only responding in this fashion -- 

THE COURT: I understand. 

MR. LERNER: Telephones were used, telephone 
calls. We will have witnesses on the stand to the 
extent that they placed phone calls with certain 
of the defendants to find out where meetings were 
taking place and who they should speak to when they 


arrived at the meetings. 


This information tnat hasn't already ween 
developed will be developed. That is, of course, 
in addition to the fact that we will have on tne 
stand a New Jersey resident who will testify that 
he was offered and sold one of these “ranchises. 

If Mr. Goidel's statement 1s accurate that 
no statements -- no testimony nas been inade with 
resvect to the inails, the Commission at this time 
would like to recall Mr. Lieberman and we would ask 
him those one or two questions as to whether rails 
were in fact used in connection with the Galaxy -- 

THE COURT: All right. 

(Witness Lieberman resumes the stand.) 

REDIRECT LXAMINATION 

BY MR. LERNER: (Cont.) 

Q Mr. Lieberman, with respect to the wiiolesale 
end of Galaxy's program, that is the solicitation -- 

that is the sponsoring in of potential investors, into 

the Galaxy meetins, to your knowledge, were the onones 

ever used to contact these notential investors? 
A By Galaxy Foods, Inc.. 


Q By the officers or directors of Galaxy Foods, 


Inc. or by the distributors of Galaxy Foods, Inc.? 


MR. GQOIDEL: Objection. He cannot speak for 


a distributor. 
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THE COURT: ., I won't permit him to speak 


for a distributor hee. 
Q Can you speak for yourself? 
A Did I ever contact a prospective investor as 
an officer? 
THE COURT: Yes. 
THE WITNESS: No, I didn't. 


Do you know whether Mr. Kirsch did: 


MR. GOIDEL: Objection. He cannot speak for 
Mr. Kirsch. 

MR. LERNER: He certainly can. It would be 
an admission against interest -- 

MR. GOIDEL: Only if Mr. Kirsch told him 
so or unless he witnessed the phone call, but he 
cannot otherwise speak for Mr. Kirsch. 

THE COURT: Pid you ever witness Mr. Kirsch 
doing 80? 

THE WITNESS: No, your Honor, I didn't. 

THE COURT: Did he ever tell you that he had 
spoken to someone on the telephone regarding 


coming into Galaxy? 


THE WITNESS: No, your Honor, he didn't. 


BY MR. LERNER: 
Q Do you know whether or not any of the 


defendants in this action used the phones to call up 
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potential investors? 

A I do not know that for a fact, no. 

Q Do you know whether any -- whether the mails 
were used by any of the defendants inthis action? 

A To contact prospective -- 


Q Investors? 


A -- investors? 


Q Yes. 


A I didn't. And I don't know for a fact 
whether anybody else did. 

THE COURT: Let me ask you one thing, 
Mr. Lieberman, while I think of it, this ed, this 
newspaper ad -- I believe that's what it is? 

THE WITNESS: Yes, your Honor. 

THE COURT: Was that the only newspaper 
ad that was run? 

THE WITNESS: That was the only newspaper 
ad ever run by Galaxy Foods, Inc.. 


I'm sure that the distributors, as indepen- 


dent -- 


THE COURT: Wait a minute, you say you are 


THE WITNESS: I have seen other ads put out 


by distribufors themselves. 
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THE COURT: I see. 

In newspapers of general circulation? 

THE WITNESS: Mostly in local newspapers, 
because they couldn't afford the advertising rates 
of the larger papers. 

THE COURT: By local newspapers, do you 
mean community type newspapers? 

THE WITNESS: That's correct. 

THE COURT: Such as The Flatbush Bugle or 
something of that sort? 

THE WITNESS: That's correct, your Honor. 

BY MR. LERNER: 

Q Did you ever see any advertisements in 
newspapers yours:1f? 

A Yes, I did. I just testified to that. 

a That you saw them? 

A Yes. 

Q Did each adverticement that you saw 
specifically state that Galaxy's franchises were limited 


to New York State residents? 


A No, they didn't. They didn't specifically 


state that. 
Q Do you recall the newspapers in which these 


advertisements appeared? 
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A I jurt testified that they were all local. 


newspapers. First of all, we refused the ability to 
Place ads in any of the larger newspapers. 

i) Ien't it a fact, that you placed the ad 
which is part of the Plaintiff's Exhibits in the Daily 
News? 

A That was the last ad we were ever allowed to 
place in the Daily News. 

al Were there usuallly phone numbers given in 
these newspaper advertisements? 

A Yes, there wore. 

Q The name of the distributor or field manager 
was also placed in the advertisements? 

A Sometimes. 

Q With respect to the applications, do you know 
whether any of these applications were ever mailed out? 

A On occasion they were. Mailed out? 

Q Mailed out to people who were prepared to 
sign « up. 

A No, not to people who were prepared to s'gn 
up. On occasion they were mailed out after they had been 
submitted to us. 

.*) You mean a copy of it was mailed out? 


A That's correct. The distributor's copy was 
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mailed out on occasion when we could not get somebody in. 
That was after it was epproved, of course. 

MR. LERNER: Your Honor, I submit we have 
satisfied the interstate commerce requirement. 

MR. GOIDEL: Your Honor, I can speak for an 
hour -- 

MR. LERNER: One second, please. 

I think the pertinent question of law is 
whether the mails and other means of interstate 
commerce were used in connection with the purchase 
or sale of a security. And I think that's been 
established. ‘The in connection with "and the 
Haight v. Watson case has been used broadly and 
I think it's been used broadly on this case. 

MR. QOIDEL: Shall I speak on this subject 
now or shall I hold it? 

THE COURT: It would be most usual -- incidentally, 
I wish to interject an answer to your question. I 
think it would be difficult for me to rearrange 
matters that I have on tomorrow and I certainly 
wouldn'¢ want to bring you back here on a piecemeal 
basis, so we will go over to Monday. 

I would like to have a memorandum from each 


side here on this question with the best you can t 
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up in the way of cases. I recognize that the 
Commission has a lot going for it in prior law in 
terms of liberal interpretation of these statutes 
in order to assist the Commission carry out its 
important responsibility. 

On the other hand, if it is true that there 
was but one transaction with a New Jerse resident 
which later came to naught, there would se a questio 


in my mind as to whether the Court should really 


carry on with this case but leave it rather to the 
State Law Enforoment authorities. 
MR. LERNER: Your Honor, Mr. DeCeglie was in 
the organization from November to May. Thet's a 
period of close to six months. We are not talking 
about a person who was in one day and out the next. 
THE COURT: I think I'd have to be satisfied 


that the proof was going to demonstrate that it wae 


known that he was indeed a bonafide resident of 


New Jersey but even so, as I say, if this hinges on 
one transaction I have some real reservations about 
this. 

MR. GOIDEL: In addition, your Honor, if I 
can just interject for a moment. It's not merely 


alone a question as to whether somebody has a 


Lieberman - redirect ~ 


residence in another state. The question arises 
as to where the transaction took place. 

MR. LERNER: Where the transaction took place 
is immaterial, your Honor. 

We will brief the point. We will have 
Mr. DeCeglie here and not withstanding the fact 
that this was an intrastate transaction, the fraud 
provisions as alleged will continue to apply to 
an intrastate sale of a security as well as it would 
to an interstate and we will be glad to brief that 
point for your Honor as well. 

THE COURT: When were you planning to have 
DeCeglie come here? 

MR. LERNER: Monday. 

THE COURT: It might be a good idea. 

See you on Monday. 


(Case adjourned to Monday, October 7, 1974, 


at 10:00 o'clock a.m.) 
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EASTERN DISTRICT OF NEW YORK 
SECURITIES EXCHANGE COMMISSION, 
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GALAXY FOONS, et al., 


Defendants. 


en Se DD A ED Sk Se EN ea ee eR em em He aid 


eee en ee Ne ee me em ee ee See nee ee eae cee me 
ae 


United States Courthouse 
Brooklyn, New York 


October 7, 1974 
10:50 o'clock A.M. 


Before: 


HONORABLE FOWARD R. NEAHER, Ui. Da « 


GENE RUDOLPI! 
OFFICIAL COURT REPORTED 


Appearances: 


ALLAN LERNER, ESQ. 
HARRY GARMANSKY, FSQ. 
REGINA MYSLIWIEC, ESQ. 
JULIA WILLIAMS, ESQ. 
Attorneys for SEC 


ALVIN GOIDEL, ESQ. 
Attorney for Defendants Sheback and Kirschenbla 


GEORGE PADILLA 
Pro Se 


THE COURT: Good morning. 

MR. LERNER: Good morning, your Honor. 

Your Honor, on Thursday when we adjourned, you 
requested that the parties brief certain matters 


relating to the jurisdictional basis on which this 


lawsuit is brought; namele, the question of the intra- 


state exemption, the question of interstate commerce, 
and we also briefed the question of whether the Ford 
provisions apply notwithstanding the exemption, and 
we have that brief, your Honor. 

THE COURT: All right. Fine. 

MR. LERNER: Let the record also show that we 
have served the brief on Mr. Goidel and Mr. Padilla. 

THE COURT: All right. 

MR. GOIDEL: Your Honor, I apologize to the 
Court for not having our brief ready. My office is 
researching the problem and they are preparing a brief, 
but we have not as yet been able to conclude our work. 

THE COURT: Well, I will take judicial notice 
of the fact that you do not have the resources of the 
SEC. 

MR. GOIDEL: Thank you, your Honor. 

MR. LERNER: Your Honor, we worked this 
weekend. 


THE COURT: 


MR. LERNER: Your Honor -~ 
THE COURT: ‘That is why you are in the Governmen 
service. 


MR. LERNER: Underpaid and overworked. 


THE COURT: Eager beaver. Underpaid and over- 


worked, right. 

MR. LERNER: Your Honor, Mr. Goidel has reserved 
the right to call Mr. Lieberman to the stand with 
respect to two documents, I believe. 

On Thursday 1 had, more or less, extemporaneousl 
called Mr. Lieberman to ‘he stand to explain certain -- 
what I felt to be certain areas of jurisdictional 
questions and over the weekend I have come across 
some newly discovered evidence which was not in our 
hands prior to the commencement of this action, nor 
during the commencement of this action. 

I think it would be useful for Mr. Lieberman 
to again take the stand for that limited purpose, to 
explain those items. 

MR. GOIDEL: Your Honor, I have no objection. 

THE COURT: All gdght. 

MR. LERNER: Thank you. 

THE COURT: You may resume the stand, 

Mr. Lieberman. 


iP 


MR. LERNER: I might make one other statement. 
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I represented to the Court on Thursday that I would 

have Mr. DeSiglia in Court today. I interviewed 

Mr. DeSiglia again, and due to prior commitments he 

will not be able to appear until tomorrow, if that's 

all right with the Court. 
THE COURT: All right. 
MR. LERNER: Thank you. 

ARTHUR J. LIEBERMAN, having been 
previously duly sworn by the Clerk of the Court, 
resumed the witness stand and testified further as 
follows: 

REDIRECT EXAMINATION 

BY MR. LERNER: 

Q Mr. Lieberman, do you recall on Thursday, 
last Thursday, I had recalled you to the stand in an attempt 
to lay certain foundations, with respect to the use of 
interstate commerce by Galaxy Foods? 

A I do recall that. 

Q Now, I asked you on Thursday last whether the 
newspaper article which had been previously marked 
Plaintiff's Exhibit? You recall the article, that one that 
was in the Daily News? 

A That's correct. 

Q Whether that article had appeared, and whether 


it was in a paper of general circulation; do you recall 
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those questions? 
A Yes, 
Q I believe your answer was yes, that it was the 
only article that had appeared? 

Since that time I have come across some addi- 
tional articles. I'd like to have you look at them and ask 
you if you could identify them for the Court. 

MR. GOIDEL: Your Honor, I will object to the 

question, only to the extent that counsel has stated 
that the witness stated that that was the only article. 
I don't believe that was the witness’ testimony. 
I believe the witness stated that was the only 


advertisement that he knew of in a newspaper of general 


circulation but that there were other local newspapers 


in which some advertisements had been Placed. I belie 
that was the tenor of his testimony. 

MR. LERNER: Your Honor, whatever his testimony 
was, the record will stand. I don't think it's 
important for the purposes of these questions. 

LERNER: 

Q Mr. Lieberman, my first question to you is, did 
Exhibit, Plaintiff's Exhibit 7, appear in the Daily News? 

A Yes, it did. 


Q On how many different occasions did it appear 
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inthat paper, to the best of your knowledge? 


A I believe at the time that it had been two, but 
now that I see that there are -- the same ad is in the Daily 
News here in front of me three times, I would have to say 
three is the answer. 

MR. LERNER: All right. I'd like to mark as 

Plaintiff's Exhibit -- what nuwer? 

THE CLERK: 14. 
MR. LERNER: 14, and add one on -- in the 

August 6th copy of the Sunday News, and as Plaintiff 

Exhibit 15 -- 

THE CLERK: 14 coming up. 
THE COURT: Is that in 19 -- 
MR. LERNER: 1972. August 6, 1972. And as 

14A an ad appearing in the Sunday News of July 23, 

This is 14. This is 14A. 

(Articles so marked as Plaintiff's Exhibits 14 
and 14A.) 

MR. LERNER: Would the Court take judicial 
notice of the fact, your Honor, that the Daily News is 

a paper circulated amongst several states of the union 

It is delivered outside of the State of New York. 

THE COURT: Is there any information pertaining 


to circulation in the News? You know, published from 
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time to time? That you are aware of? 


MR. GARMANSKY: Circulation figure. Excuse me. 
MR. LERNER: Your Honor, I'll just withdraw my 
request. 


THE COURT: All right. 


(Continued next page.) 
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t 


BY MR. LERNER: (Cont.) 
Q Mr. Lieberman, did Galaxy Foods -- strike that. 
Did the executive board of Galaxy Foods review 
these ads before they were piaced in the Daily News? 
A Yes, they did. 
Q Did they approve the ads before they were placed 
in the Daily News? 
Yes, they did. 
Thank you. 
Next, Mr. Lieberman, I'd like to show you what 


appears to be a Xerox copy of an advertisement concerning 


|Gatazy Foods appearing in the Buffalo Evening News, date of 


| august lst, 1972. 
Please mark that Plaintiff's Exhibit 15. 
THE CLERK: 15. A document marked for identi- 
fication as Plaintiff's Exhibit No. 15. 
(So marked.) 
BY MR. LERNER: 
Q Can you identify this ad, Mr. Lieberman? 
A Yes. This was an advertisement placed in the 
Buffalo Evening News, by our people up in Buffalo, particularly 
Dave Weiss who was the area cocrdinator for Buffalo for 


Galaxy Foods. 


Lieberman ~ redirect 
Q Mr. Lieberman, do you know for a fact whether 
this paper circulates outside of the State of New York? 
A Yes, I do. 
Q And where does it circulate? 
A It goes into Niagara Falls, New York, and also 
into Niagara Falls, Canada. 
Q Thank you. 
Mr. Lieberman, next I show you a copy -- strike 
that. Next I'd like to have marked as Plaintiff's Exhibit 16 
a copy of an advertisement appearing in the newspaper, E1 Diarip, 
dated August 20, 1972, and the advertisement 1s in Spanish. 
THE CLERK: So marked Plaintiff's Exhibit No. 16 
for identification. 
(So marked. ) 
BY MR. LERNER: 
Q Do you understand Spanish, by the way, 
Mr. Lieberman? Can you speak Spanish? 
A No, I do not. 
Q Do you recognize the 21? 
Yes, I do. 


COuld you explain the circumstances around that 


A A group of the Spanish distributors had come to 


and told us they wanted to place a Spanish ad in El Diario and 
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4t in a Spanish newspaper, in 


Thank you. 


Mr. Lieberman, do you know whether or not tnis 


A I would have to look at it. 

MR. GOIDEL: I'm going to object. I think the 
witness, your Honor, has already stated that he does 
not speak Spanish. 

MR. LERNER: If he can recollect, your Honor. 

MR. GOIDEL: Or understand Spanish. 

THE COURT: Well, let him look at it and see 
4f he has a recollection. 


THE WITNESS: I would recognize "Nueve", whatever 


I do not see it appear here. 

MR. LERNER: Your Honor, Mr. Lieberman has 
testified he does not read or understand Spanish. 

However, Miss Williams from our staff does. She 
has read the ad and I would be prepared to put her on 


the stand to testify that no such reference 4s made in 
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the ad, unless counsel would he willinre to stipulate. 

MR. GOIDEL: Are you offering «hat? 

MR. LERNER: I wil) be offering it. 

MR. PADILLA: Can I lowk at it? 

MR. GOIDEL: I'11 condvct a voir dire before 
or after you offer it. 

MR. LERNER: Certainly. 

THE COURT: Maybe the defendant Padilla will 
make a concession. 

MR. LERNFR: I wold -- but I'd like a stipulation 
to that extent, your Honor. 
LERNER: 
Q Mr. Lieberman -- 

MR. GOIDEL: Your Honor, if we are going to have 
a tender of these documents in evidence, may we 
have them one at a time now as we fo through them? 


MR. LERNER: Either way. your Honor. 


MR. GOIDEL: Because I would want to conduct 


voir dire on each one. 

THE COURT: Wouldn't it be better to take 
these as a group and do it all at one time? 

MR. LERNER: I think it would save time. 

MR. GOIDEL: I don't think so, your Honor, if 


I may be heard on that, for this purpose: I take 


a 
ms enact et 
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it that they are going to be offered to indicate 
advertisements placed in newspapers by Galaxy Foods, 
Inc.. 

One or more may have been submitted or placed 
in a newspaper by iaiaxy Foods, yet the testimony 
elicited so far would indicate to me, at any rate, that 
neither of the two that have been offered were in fact 
placed in the newspaper bv Galaxy Foods, Inc.. 

So not knowing who submitted these advertisements 
to the newspapers, I would have to take each one 
separately. 

THE COURT: Well, all I am saying is, I'd rather 
get the offer in one piece and your objection in one 
piece. 

MR. GOIDEL: Okay. 

THE COURT: From the standpoint of an orderly 


nresentation. 


BY MR. LERNER: 


Q Now, Mr. Lieberman -- before I show you this, 
I'd like to mark this news paper, copy of a newspaper article 
appearing in the Canarsie Courier. It is undated. 
THE CLERK: This will be marked Plaintiff's 
Exhibit No. 17 for identification. 


(So marked. ) 


Lieberman - redirect 
BY MR. LERNER: 

Q Mr. Lieberman, I believe your prior testimony 
was that Galaxy Foods was never in operation outside of 
New York City? 

A That is correct. 

Q - I'q@ like to now show you what has been marked 
Plaintiff's Exhibit 17 and refer you -- first let me ask 
you some questions about it. 

Have you ever seen the article before? 
Yes, I have. 

Who prepared it? 

A reporter from the Canarsie Courter. 
Did he interview people at the company? 
I don't believe so. 

Do you know how he got the information? 


He did come down to our warehouse and take a 


tour of the warehouse. He did leave with certain materials 


of Galaxy Foods. 

Q Did he speak to anybody at the warehouse? 

A I believe the only person that he really talked 
to -- I am sure the only person that he talked -- the one 
person that I know he talked to was Chris Marinaccio, who 
was executive vice president of Art Advertising. 


Q I'd like to refer you to @& particular statement 
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and ask you if it is an accurate statement. 

MR. GOIDEL: Objection, your Honor. I'd objec 
to anything which e reporter presented in a newspaper 
unless it is established that a defendant in this 
proceeding gave him information and requested that 
he put it into that article. 

MR. LERNER: Your Honor, once again allegations 


go beyond the direct participation by a particular 


defendant in a particular act. 

MR. GOIDEL: We have a hearsay statement at 
best, before us. 

MR. LERNER: I'm asking him as to the accuracy 


of the statement, Mr. Goidel. 


I'm not admitting this for its truth. I haven’ 
even moved its admission. 
i 

MR. GOIDEL: On that limited basis, I'll 


withdraw my objection, your Honor. 


THE COURT: All right. 


20 (continued next page.) 
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REDIRECT EXAMINATION 
BY MR. LERNER (Cont'd): 

Q First statement here and I'll read it so 
the record can pick it out: “Speaking of things financial, 
Galaxy is a growth company withpresent operations in the 
city, Long Island, Poughkeepsie, Buffalo and Montreal.” 

Is that an accurate statement? 

No, it was not. 

MR. GOIDEL: Objection. You said you are 
not submitting it for the truth and falsity. 

MR. LERNER: I asked him if it is an accurate 


statement. It is not coming in for its truth then, 


Mr. Goidel. 


MR. GOIDE1: For its faslity? 
Q By the way, Mr. Lieberman, was this article, 
Plaintiff's Exhibit 17, handed out to prospective investors? 
A Yes, it was. 
Q And at the time it was handed out, were you 
aware that the statement in there was inaccurate? 
A Yes, we were. 
Q It was handed out at Opportunity Meetings? 
That's correct. 


And Sunday Step-Up Meetings? 


Lieberman - redirect 
Not Step-Up, ov Opportunity Meetings, 
Let me agi, you this, !ir., Uieberman: 
Do you recall when tiis article cane out, 
when it appeared, approximately? 
A Just prior to the service starting. I would 
say the -- around September. 
Q Uf what year? 
A Or October of 1972. 


MR. LERWER: ‘Thank you. 


I'd like to mark this document which appears 
to be a one, two, three, four, five, six-paye Lrochure 


On the second page the title is "What is Galaxy Foods, 


Inc." as Plaintiff's Exuinit 16 for Identification. 


THE CLERK: So marked for identification. 
(So marked.) 
BY MR. LERUER: 
9 Mr. Lieberman, have you ever seen this document 
before? 
A Yes, I did. 
Q Can you tell the Court who prepared it? 
A I do not know, 
rv) Is it a company -- is it a document emenating 


from the company? 


a 
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wo, it is not. 
It is not -- did not emanate from the company? 
wo, it did not, 


Do you know where it emanated from? 


Yes, an independent distributor produced it. 
Do you know what use was made of this document? 

A I could only guess at it. 

Q Don't guess at it. If you know, please state 
you know. 

A I do not know. 

Q tiave you read ~-- did you have an opportunity 
during your employment or association with Galaxy to read 
through the document? 

A I did not. 

Q How are you able to recognize it? 

A I have -- I've seen iiany documents like that. 

Q iiave you -- the question was -- 

A Yes, I've seen wany like that and that one 
in particular on occasion -- one or two occasions in the past 

Where did you see the document? 


Distributor gave it to me. 


Q 
A 
Q Do you recall his name? 
A 


No, I do not. 


You had nothing to do witn the preparation of 
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this docunent; that was your testiwony; is that rigit? 


A That's correct, I nad notning to do with tne 


preparation of that document. There is one page or two 
pages in there that may be copies from one of the exhivits, 
the brown pook. I am aot sure of tne exhibit number. 

Q bo you know which pages they would be? 

A Yhe second page of tnis document markea for 
identification as Plaintiff's Exhibit 18. The fourth page 
of that same document and the last page. 

was taken from? 

A It appears to be taken from the brown bag. 1 
am not sure what the exhipnit number is. 

¢ by the way, Mr. Lieberman, we've already marke 
this as Plaintiff's Exiibit into evidence No, 3. den't 
there -- wasn't there a rule which required approval vy 


the company of all advertisements? 


A Yes. 
os That's Rule 7, is it? 
A Five, I believe. 
Q Rule 5. Was approval given to Plaintiff's 
Lxhibit 18? 
A I would inayine, yes. 
MR. GOIDEL: Objection. Lither he ‘nows OF 


doesn't. 


Lieberman - redirect 

Do you know? 

I do not know. 

Please answer to your knowledye. 

A I'm sorry. 

Q You stated that the last page was taken from 
Galaxy material; is that accurate? 

A I said it appears to be from Galaxy material. 
If I covld compare it, I could state for the record definitely. 

Q sure. 

A Now we are talking about Plaintiff's bxhibit 11 

Q Right. 

A I would have to compare it exactly word for 
word but there is a page titled “The Future with Galaxy Foods|, 
Inc." and it also says "The Future with Galance Goods, Inc." 
on this. 

Q Thank you. There is a statement on the last 
page of this document. Please tell tne Court whether it is 
an accurate statement or not an accurate statement; all righ 

MR, GOIVEL: Objection, your ltionor, lie's 
reading from a document not in evidence. 


(AR. LERNER: So what? I am not -- once again, 


your uonor, I am not admitting it for its truth or 


veracity at this time. 


MR. GOIDEL: Your ilonor, to get a statement 
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from a document tnat is not in evidence into the re- 
cord by the guise of asking a witness whether or not 


that statement -- you may ask hin if tne statement 


is accurate without purporting to read it from that 


document. 

TiE COURT: Yes. You really can't read any- 
thing that isn't admitted into evidence. If you want 
to show the paper to the witness and have him read 
it to himself, that's one thing. 

MR. LERNER: If that be the case, your honor. 
I'd like to move Exhibit 18 into evidence at this time 

MR. GOIDLL: May I conduct a voir dire, your 
Honor? 

{HE COURT: All right. 

VOIR DIRE EXAMINATION 
BY MR. GOIDEL: 

Q Sir, looking at exhibit 18, you say you nave 
seen it previously; is that correct? 

A That's correct. 

Q You did not prepare it? 

A Did not. 

Q Did any member of the board of directors of 
your corporation prepare it? 


A They did not. 
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Q vid any menber of the voard of directors of 
your corporation, to your knowledge, approve it? 
A I do not know. 
Q Now, sir, other than naving seen this affidavit 
that was handed to you, do you know who received it? 
A No, I don't. 


Q To whom it was shown? To whom it was hanued 


A I don't know for a fact, no. 
Q vo you know if any of the named defendants in 
this proceeding prepared tnis document? 
A I don't know. 
Q Do you know if any of the named defendants in 
this proceeding authorized its distribution to anyone? 
A I don't know. 
MR. GOIDEL: Your uonor, 1 certainly must objec 
to the introduction of this in evidence. 
THE COURT: I'll nave to sustain that objection). 
MR. LERNER: It sounds like it, your lionor. 


The only basis on whici 1 would have asked it 


woved into evidence is the fact that there is a rule 


in Galaxy that calls for the approval of all documen 
Howéver, I understand Mr. Goidel's objection and I wil 


withdraw the document. 
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YHE COURT: All right. 
MR. LERJER: I'd like to mark as Plaintiff's 
Exhivit No. 19 a news -- copy of what is called The 


New York Association of Galaxy Listributors ewslctter|, 


TH CLERK: wwo-page document marked for lIdenti 


fication as Plaintiff's Uxhibit wo. 19, 


(So mar:ned.) 


(Continued on next page.) 
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BY MR. LERNER: 


Q Mr. Lieberman, have you ever seen this document 
before? 

A I cannot remember. 

Q Mr. Lieberman, you recall on Thursday I asked 
you whether you knew a man by the name of Paul DeSiglia; is 
that correct? 

A That's correct. 

Q In connection with Mr. DeSiglia's name, I asked 
you whether or not you knew Mr. DeSiglia was a New York State 
resident or not? 

A Yes. 

Q I believe your answer to that was that to the 
best of your recollection he was a New York State resident? 

A That's correct. 


Q Now, Mr. Lieberman, I ask you whether you have 


sine ts ater mt ee eae 


ever heard of a man by the name of Werner Kunst? 

A  ~—s- Yes, I have. 

Q Mr. Lieberman, where does Mr. Kunst reside? 

A In Hamburg, Germany. 

Q Mr. Lieberman, is Mr. Kunst a distributor or a 
field manager of Galaxy Foods? 

A I am positive he was a distributor. 


Q When he was a distributor, when he joined as a 
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| distributor, was he a resident of West Germany? 


No, he was a resident of New York. 

You are certain about that? 

MR, GOIDEL: Objection. Argumentative. 

MR. LERNER: I will withdraw my comment. Let me 
mark as Plaintiff's Exhibit number 19 an application, 
Galaxy Food application -- 

THE COURT: I think it is 20. 

THF CLERK: That's correct, your Honor. 

MR. LERNER: For Mr. Werner Kunst. 

THE CLERK: Four-page document marked for 
identification as Plaintiff's Exhibit number 20. 

(So marked.) 

| BY MR. LERNER: 


Q Mr. Lieberman, have you ever seen this document 


A Yes, I have. ' 

Q Was that document kept in the ordinary course of 
business of Galaxy Foods? 

A Yes, it is. 

Q I refer you to the first page of the document, 
where the name Mr. Kunst appears. Does it have his residence 
address? 


A Yes, it does. 


194 
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Would you please read it into the record? 


MR. GOIDEL: Objection. Your Honor, at best 


: 
| 
| 
| 


that is hearsay, that is number one. Number two, that 
doesn't mean that Mr. Kunst is correct as to the legal 
implications of what his residence is, nor does it mean | 
that Mr. Kunst does not have multiple residences, but 
at best it is hearsay because that is Mr. Kunst's 
statement. | 

MR. LERNER: It is not hearsay, your Honor. It 
is a document -- 

MR. GOIDEL: Of course it is. 

MR. LERNER: Mr. Goidel, may I answer your 
objection, please? 

GOIDEL: After I finished it. 

LERNER: Then go on. 

GOIDEL: I am finished. 

LERNER: It's a document that reflects 
information kept in the ordinary course of the business 
of Galaxy. Any information appearing on that document 
would be an exception to the hearsay rule. 

THE COURT: It would seem so to. me. 
MR. GOIDEL: Offer it in evidence, but don't ask 
him to read it into the record. 


MR. LERNER: I would like to offer this document, 
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number 21 into evidence. 
MR. GOIDEL: Are you offering the entire 
document? 
MR. LERNER: The entire document, four pages. 
MR. GOIDEL: May I have a voir dire, your Honor? 
THE COURT: Yes. 
VOIR DIRE EXAMINATION 
BY MR. GOIDEL: 
Q Sir, do you who typed that document, the 
typewritten portion? 
A I do. 
0 Who typed it, sir? 
A It was typed by Franz Quack. 
Q Mr. Quack is not a party to this proceeding, 
that correct? 
A That's correct. 
Q Now, sir, do you know Werner Kunst? 


Yes, I do. 


Q Do you know where he executed his application? 
A 


In New York, in our offices. 
Q Do you know where Mr. Kunst lived when he was 
in New York? 
A Yes, I do. 


0 Where? 
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| 
He lived in Mr. Quack's residence. | 


Q That would be 565 Mint Street, Brooklyn, New York? 
A That's correct. 

Q As a matter of fact, that is the address listed 
here on this document? 


A That's correct. 


MR. LERNER: Would you please refer to wiat 


k 
| 
| 
| 


address you are talking about? 
BY MR. GOIDEL: 

Q The address over in the right-hand corner of the 
first page? 

A That's correct. 

Q Is that correct? 

Yes. 
MR. LERNER: Where it says, "care of"? 
MR. GOIDEL: That's right, "care of." 

Q Now, sir, do you know of your own knowledge now 
whether Mr. Kunst also maintained a residence in Hamburg, 
Germany? 

A Yes, I do. 

Q Did he tell you this? 

A Yes, he did. 

MR. GOIDEL: I have no objection to this document 


being offered for the limited purpose that it has been 


Lieberman-voir dire/Goidel 
offered for, your Honor, that is, that it is a record 
kept in the normal course of business. 
MR. LERNER: That's right. 


THE CLERK: Plaintiff's Exhibit 20 now marked 


in evidence. 


(So marked.) 


| REDIRECT EXAMINATION 


| BY MR. LERNER (continued): 
Q Now, with respect to Plaintiff's 20, would you 
please read the address given for Mr. Kunst? 
A Yes. 

MR. GOIDEL: I am going to object. Don't point 
anything out to him because there are multiple 
residences listed. 

Q Give the aduress Mr. Kunst stated on the form. 

MR. GOIDEL: He is not a lawyer yet. You are 


asking him for the residence address. 


MR. LERNER: Excuse me, I will rephrase the 
question. 
Q Let me refer you to the center box on this 
document, Mr. Lieberman. You see Mr. Kunst’s name? 
A Yes, I do. 
Q And directly underneath his name do you see the 


word “address”? 
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Yes, I do. 


Would you please read t)at statement into the 


Wurmkamp 1, jJamburg, Schenefeld, Germany. 

Thank you. ‘et me refer you to the second page 
document -- 

MR. GOIDEL: Your lHionor, if I may be heard 


again. I don't want to belabor the record, but this 


! 
| 
| 
| 
| 
| 
| 
\ 
| 
' 
| 
| 


document was offered for the purpose that it was a 
document kept in the normal course of business. 

Reading a mcn's address as it may be typed, if 
it were prepared h’ someone other than a party to this 
litigation, would constitute hearsay, and at that point 
the document, YT presume, would be submitted fer the 
purpose of proving the truth or falsity of a statement 
which would constitute hearsay. 

That document is in evidence, as I understand it | 


for a limited purpose, and to extend that purpose to 


the truth or falsity of an allegation or a statement 


ss tsentinmance netstat etre emer tne 


made on thet would be improper. I ask your Honor to so 
rule. 

MR. LERNER: I intend to ask the witness 
questions about the document. 


THE COURT: Mav °« see it? 
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MR. LERNER: Certainly (handing to Cour:..) 

THE COURT: What are you going to do about the 
next page, Mr. Goidel? 

MR. GOIDEL: What is that, your Honor? 

THE COURT: T couldn't help looking at what was 
attached to it. 

MR. GOIDEL: Naturally. 

THE COURT: Have you seen it? 

MR. GOIDEI.: Yes, I have seen it, your Honor. 
Again, it is a document which is apparently prepared 
by persons other than parties to this litigation. 

THE COURT: Except that if we are talking about 
records that the company maintained in the regular 
course of its business, are you questioning the 
authenticity, let us say, of that agreement that is 
annexed? 

MR. GOIDEL: Yes. 

THE COURT: I realize the witness hasn't -- 

MR. LERNER: Your Honor, we can go on to 
question the documents that Mr. Goidel offered into 
evidence, concerning the books and records of the 
corporation -- 


THE COURT: Books and records of a corporation 


are more clearly records made and kept in the regular 
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course of business. 


I would, I think, view the application form as 
certainly such a record made and kept in the regular 


course of business. 


The next document I think might qualify also as 


a copy of an agreement. 

MR. GOIDEL: Excepting this, the document itself 
your Honor, does not speak the truth as we already know 
the truth, and that is it purports to be the Board of 
Directors. It is signed supposedly by Kenneth T. 
Rosenthal. Mr. Rosenthal was not a member of the Board 
of Directors oe 

MR. LERNER: That's not true, your Honor, he 


was the Chairman of the Board. 


(continued on next page) 


Liberman - redirect 


REDIRECT EXAMINATIO,, 


BY MR. LERNER: (Cont. ) 

THE COURT: Yes, he was. I thought he was 
until he was succeeded by -- 

MR. LERNER: Ask the witness. 

MR. GOIDEL: Of the exeuctive board of the 
Board of Directors? 

THE WITNESS: Yes. 

MR. GOIDEL: I'm sorry, I'm confused. 

THE COURT: That's the problem. Again, it still 
doesn't mean that the statements are accurate, and 
since Mr. Rosenthal 1s not a party to this proceeding 
-- in other words, the limited purpose for which that 
if offered, 2 document kept in the normal course of 
business is fine. 

It has a prima facie validity about it that 
could be rebutted, assuming that Mr. Quack, for 
example, is the author of all of this and is available 
and if you feel that you want him here -- 

MR. GOIDEL: I will take it up on cross- 
examination then, your Honor. 

MR. LERNER: Thank you. 

BY MR. LERNER: 


Q Mr. Lieberman, referring you and directing 


Lleberman - redirect 
your attention to the second page of the document, third 


paragraph, states: "Mr. Kunst is a resident of Hamburg, 


Germany ," is that correct? 
A Yes. 


Q Mr. Lieberran, did you witness the signing of 


A YEs, I did. 


Q Thank you. 


| 
this document by Mr. Kunst? | 


Mr. Lieberran, I note on the application form 
itself that there is no statement limiting the application 
to New York; is that correct? Limiting applicants to 
New York residents? 

A Well, I'm not sure -- I guess that would be 
an accurate statement, although there is a statement here 
which, prior to a stamp being made -- yes, yes, there is. 

It says, "State, New York, quota 1,079, total | 
sold, 99, remaining -- : 
Q The question was, is there a statement on 
there, specifically limiting investors in Galaxy to New York 

State residents? 
A Not this form, there is not. 

Q- Did there later come a time when a form was 
printed by Gajaxy which did specifically limit the applicants 


to New York State residents? 


pieberman - redirect 
A Yes. 
Q When did that come about? 
A In early 1972. Approximately -- I believe 
March of 1972. 
Q Several months after Galaxy had begun its 
business; is that correct? 


A Yes. 


Q Ana 13 that form reflected in Plaintiff's 


Exhibit 8 in evidence? 
A I dorftt believe it was on that form either. 
Q Well, was there eventually a form which ever 
did specifically limit applicants to New York State residents 
A I don't believe it ever said applicants are 
limited to New York State residents on that form. 
Q Thank you. 
MR. LERNER: Next, I'd like to mark as Plaintiff's 
Exhibit 21 this pink sheet of paper. 
THE CLERK: One page document marked for 
identification as Plaintiff's Exhibit 21. 
(So marked. ) 
BY MR. LERNER: 
Q Have you ever seen this document before, 
Mr. Lieberman? 


A Yes, I have. 


Lieberman - redirect 
Q Where does it come from? 
A From that brown book that we have been -- 
I believe it's Plaintiff's Exhibit 11. 
Q Who prepared it? 
A It was prepared by the same people who prepared 
the rest of the book. 
And that is already in evidence? 
That's correct. 
When was it vrepared? 
A When the book was first prena ‘ed? 
Q Would that have been sometime during 1972? 
That's correct. 
MR. LERNER: I'd like to move this document 
into evidence. 
MR. GOIDEL: JI thought you said it's already 
in there. 


THE COURT: There 1s no objection to having 


4t marked separately as an exhibit, Mr. Goidel? 


MR. GOIDEL: I assume it's the same document 
so I don't have to reread it. 

THE COURT: It came out of the book. 

MR. GARMANSKY: No. That pink document, 
Plaintiff's Exhibit -- 


MR. LERNER: He'll testify to it. We will 


Lieberman - redirect 

establish what the situation was, your Honor. 
VOIR DIRE EXAMINATION 
By MR. GOIDEL: 

Q There are two documents, sir, that read 
very much alike. You Just made a statement that it was -- 
"4t" meanine the new one just shown to you, marked as 
Plaintiff's Exhibit 21, that it apneared when Galaxy first 
printed that book? 

A That's correct. 

Q Sir, was this printed at that time or was the 
one next to it, which is part of Plaintiff's Exhibit 11, the 
one that was printed when that book was prepared? 

A No. This page, Plaintiff's Exhibit 21, was 
the one that was originally prepared. 

Q Was originally prepared? 

A That's correct. 

MR. GOIDEL: I have no objection the, your 


Honor. 


MR. LERNER: Mark that in evidence, please. 


THE CLERK: Exhibit 21, now marked in evidence 
as Plaintiff's Exhibit 21. 
(So marked. ) 
REDIRECT EXAMINATION 


BY MR. LERNER: (Cont.) 


Lieberman - redirect 
Q Mr. Lieberman, direcint your attention to 


Plainziff's Exhibit 21 now in evidence, for how long a period 


of time was this document used by Galaxy? 


A One or two months, no more. 

Q And it was used and was made part of, for that 
period of time, Plaintiff's Exhibit 11; 1s that correct? 

A That's correct. 

Q Is the document before you, Plaintiff's Exhibit 
21, accurate in all respects? 

A No, it is not. 

Q Why not? 

A Because it states, "Galaxy is already in 
New York City, Buffalo, Poughkeepsie, Montreal, Canada and 
nearyby New Jersey." 

Q Thank you. 

THat statement is inaccurate, is that 

correct? 

A That's correct. 

Q I'd like to once asain direct your attention 
to the training session. At the training session, were 
distributors and franchisees who attended those sessions toid 
by the instructors at those sessions that when they propect 
or cold-canvas somebody they had to first inquire whether the 


were New York State residents? 


Lieberman - redirect 


They were not. 


Q 


Meetings, Mr. 


Lat me dir. ct your attention to Opnortunity 
Lieberman. 


When potential investors came to Opportunity 


Meetings, was it in the script of the meeting or did the gues 


speaker himself indicate to those people at tle meetings 


that they had to be New York State residents in order to 


join the company? 


f 


A 


Q 


t for me. 


A 


I believ: ‘t was in the script. 


™ was in toe seript? Yould you plezse locate 


Yes. 


The very last line of the script says, "Investments 


are available only to residents of New York State.” 


9 
seripts? 
A 
9 
A 
Q 


the script? 


THE, COURT: Jhat rave is that? 


MR. LERNER: 10. 


By the way, Mr. Lieberman, was it in all the 


I don't believe so. 
Tt wasn't? 
I don't believe it was. 


So your staterient 1s not accurate that it's in 


MR. GOIDEL: Objection, your ‘onor. 


Lieberman - redirect 

He asked him and then showed him -- 

MP. LERNER: 7'11) withdraw my statenent 
you feel it's arvru ientative. 

MR. GOIDEL: Thank you. 

LERNER: 

Q Let me refer you to Plaintiffs Exhibit ©, whiet 
also contains a script. Was it in that seript? 

A 1 don't find it. no. 

2 What period of time was that in use? 

A This was ou: first forma] manual, so T would 
say it was in use until Just round “areh of 1972. 

(9) So for that perio! of time, at the Oprnortunity 
Meetings, no mention was made by the sneakers that the coffers 
were restricted to New York State residents? 

MR. @MIDEL: Obfection, unless he ean testify 
that he was present.!] believe he stated that he was 
abse rt for most of them, your Honor. 

Q Let's limit the question: At the Onvortunity 
Meetings which you attended, do you recall at each ond every 
meeting speakers stating to those in attendance that the offer 
of the investments in Galaxy were limited to New York State 
residents? 


A I eannot recall that at each and every meeting 


that statement was made, no. 


Lieberman - redirect 
Q Lot me refer you now to PLaintiff's Exhibit 
No. 4, which also contains a seript and nas been marked into 
evidence. 
Is there any statement in that script that 
the offer of the Galaxy franchises are limited to New York 
State residents? 
A YT don't find it, no. 


Q And for what period of time was this seript 


in use at Galaxy? 


A If I ean see it maybe I can place it a little 
closer tothe time. 

Q Certainly. 

A This apparently came out 3/1/72, by the first 
page, and the blue manual would tell when that came out, that/s 
the one that followed, Plaintiff's Exhibit 3. 

Q When did the blue manual come out, do you Know? 

A Yes. Ocbober, 1972. 

Q So between the months when Galaxy started and 
October, 1972, 1s it not a fact that these manuals which 
contain the scripts that were to be read at the Galaxy meetings, 
didn't contain a restriction on limiting the distributorships 
or field managerships to New York State residents? 

A That's correct. 


Q Thank you. 


Liehernaneracirect HILO 

Q Let's now qo to the Sunlay stepeup i veting. 
Were potential investors at the Sunday step-up mestinys 
informed that they hac tec le view Yor) State residents to 
join the company? 

A T don’t by -lieve they were intorned 
speakers at the step-up meeting, if that's what 
asking. 

(9) By the way, at these training susstens, were 
potential -- were the investors told where they svould he 
prospecting for new custorers or new franchises? 

A Yes. 

Q Like, for example? 

A Every place: subways, on the streets of 
Manhattan. 

Q Would Penn Station be, for example, oncjdace? 

A In the -- I don't remember particularly; Penn 
Station. Shopping Centers, the main ones that we ~- 

9) Is it a fair statement then, Mr. Lieberman --- 
strike that. 

During the course of the -- of running 


Galaxy's business, Mr. Lieberman, was there occasions when 


infermation was mailed hy the company toe distributors and 


field managers? 


A Yes. 


Lieberman-redirect 

Who authorized the mailing? 

A The executive board of Galaxy. 

Q Approximately how many pieces of mail during 
Galaxy's existence were mailed out to distributors and 
field managers? 

A Sometimes as much as two or three pieces or 
maybe even more a week. 

Q In total, would you have an idea? 

A I'd have to hazzard a guess, that there was, 
based on the information 1 have, that there was somewhere 
between 790 and 1,000 pieces of mail mailed out. 

Q All right. We understand that you are only 
hazzarding a guess with respect to that. 

Could you tell us what percentage of the 
pieces mailed out referred to the wholesale end cf the 
business, the sale of franchises? 

A About 59 per cent. 


Q Where did the addresses to whom these -- 


where the addressed derived, in order to send out these 


pieces of mail? 
A When we got the applications back we made a 
mailing list from these addresses. 
MR. LERNER: ‘Thank you. 


Your Honor, at this time I have several 
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pieces of letters, if you will, which were mailed out and 
I don't wish to burden the Court with going through all 
of then. 

There are a few selective pieces which I 
would like to examine with the witness, if the 
Court would permit me the indulgence. 

THE COURT: All right. 

MR. LERNER: Before T «.o that, I would like 
to move into evidence at this time the newspaper 
author calls. 

THE COURT: All right. 

MR. LERNER: I'd like to move into evidence 
Plaintiff's Exhibits 14, 14A, 15, 16 and 18, 

MR. GOIDEL: Thank you. 

VOIR DIRE EXAMINATION 
BY MR. GOTDEL: 
Q Sir, I show you Plaintiff's Exhibits 14 
and 14A. 
May we have the original one, please? 

MR. LERNER: Exhibit 7? 

MR. GOIDEL: Yes. 

Q (Continuing) And I also show you Exhibit 7, 


which is already in evidence. 


| 
| 
| 
| 
| 
Now, T believe in relation to Exhibit 7 


{ 


| 
| 


already acknowledged that the ad was put in the newspaper 
before the executive board was shown it; is that correct? 
MR. LERNER: Exhibit 7? Objection, your 

Honor. That's not his testimony. 

Q Ts that your testimony? 

A That is not my testimony. 

9 In other words, it was first discussed with 
the executive board and then put in the newspaper? 

A That's correct. 

Q What date? 

A Just prior to the placing of the ad. 

Q What date? 

A T'd have to have the date that the ad was 
put in, and T don't have it. 

Q What date did you have the meeting thet 
authorized it? 

A I don't recall the exact date. 

(@) Name for me all peovle present at that 
meeting. 

i I cannot name everybody present at the meet- 
ing. 


9) Which came first, Exhibit 7 appearing in the 


| 
| 
1 
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newspaper or Fxhihit 14 or 14A? 


A There is no date on Exhibit 17. 


Lieberman-voir dire 
Q Can you ne which came first? 
A No, I cannot. 
Q Was there a separate meeting of the executive 
board for approval of each of the ads? 
A No. 2 
Q Just one approval given; is that correct? 
That's correct. 
But you don't know when? 


I don't know the exact date. 


Q And you don't know who was present ? 
A 


I can't testify to that -- who exactly was 

the:-e, no. 

Q And you don't know who exactly was there at 
the particular moment that the particular ad was discussed, 
even though everybody at one time or another during the 
course of that day was present at one of ticse meetings; is 
that correct? 

A That's correct. 

MR, GOIDEL: Your Honor, I object to the 
introduction of that as relates to my two clients, 
and only for that limited purpose. 

Your Honor certainly has my approval, not tha 
he needs it, for the acceptance of that for any 


other defendant in this proceeding. 


| 
jieberman-voir dire 
Liehberman-voir 215 
Me. LERNER: Your Honor, he has testified that 
al¢teoueh le eanne! pomember overyhady that wag nresene, 
he does remember thit Donald K sch was present. 


MR. GOIDEL: No, he did not say that. 


MP, LERNEP: The record will <- 


{ 
| 
MR, GOIDEL: Then T will refine ny a 


even further. 


(Cont'd on next nage.) 


Lieberman-voir dire 
816 
Sir, at what time was the vote taken? 
There was no formal vote taken. 
What time of the day was that discussed? 
Mornina. 
When in the morning: 
Before noon. 
Q 8 O'clock in the morning, 9 O'clock, 10 O'clodk, 
ll O’clock, 12 O'clock, what? 


A I ean't be sure. 


4) Do you specifically remember Mr. Kirsch, 


though, sitting there when it was discussed? 


A I remember that Mr. Kirsch was at the 
meeting where this was discussed. 

CG I am not asking you whether he was at the 
meeting when it was discussed. TI am asking you if you 
recall exactly that Mr. Kirsch was in the room when the 
discussion regarding this was taking place? 

A No, I do not. 

MR, GOIDEL: Your Honor, I object. 
My objection stands. At least as mlates to 

Messrs. Kirsch and Shevack. 

MR. LERNER: That's something to be argued 
in his final brief, your llonor, whether it relates 


to him or not. 
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MR. GOIDEL: No, your Honor. The document | 
may be offered as evidence against certain defendants | 
and not other defendants. I am asking that it be | 
excluded as it relates to my two clients because | 
there has not been any basis shown or any foundation 


that my clients had anything to do with the approval 


| 
| 
| 


or printing of these documents. 
HE COURT: Which one are you talking about? 
MR, GOIDEL: 7, 14 and 14A. 
THE COURT: lasn't 7 been -=- 
MR. GOIDEL: T already made my objection as 
relates to 7 and your Honor took it over my objection 


I am now renewing my objection as relates to 


THE COURT: Let me see 7 again. 
I see 7 again, please? 
WITNESS: You want all of them? 
COURT: Let me see. 
LERNER: ts it possible for you to read 
Mr. Goidel'’s last question and answer? Ané the 
answer given? 
(Record read.) 
THE COURT: TI understand the point of your 


objection, Mr. Goidel, but I think f will 


Lieberman-voir dire 
admit these into evidence. 

As ft understand the Commission's }orrcgen here, | 
basically it is to establish that -- really a 
jurisdictional fact, one might also call, of the sale 
of a security. 

Me. GOTUE]L: Yes, your NWonor. 

THE COURT s Tt seers to me that the Court has 


evidence of this kinc into account on that 


MR, GOTDEL: I aqree. 
THI" COURT: Reyardles; of the fact that the 


proceeding against your two clients only. 


MR, GOTDIT: , Hae Honor, I don't disagree wit 


what your !ionor has just said. 

Tam saying, and ve will certainly follow tha 
up on our closine statement, if they're offering this 
to demonstrate the Galexy Foods used Interstate 
Commerce or the facilities of interstate Commerce, 
fine. 

“hen we'll certainly ave no objection to 
accepting that for \"iat ever evidence it establishes 
towards that. But tiat's not the purpose. 

The questions asked were whether or not 


Kirsec!: was present ato time or whether the executive 
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board was present. The implication was that Mr. 
Kirsch approved it. 

Tr COURT: You have his answer, you under= 


stand. You have the witness’ answers, that he has 


MR. GOIDEL: The fact that Galaxy may have 


engaged in interstate commerce is fine. 


Another question is, did my clients engage 
in interstate commerce. That's another issue. Tf 
don't want the confusion to be -- 

THE COURT: I realize that your clients also 
perhaps are not in the same position. 

MR, GOIDEL: Right. 

Tur COURT: What T mean -- and vis-a-vis 
one another. 

MR, GOIDEL: Yes sir. 

THF COURT: Kirsch's own testimony is he was 
a member of the -- he had an official title, vice 
presddent marketing, and he was a frequent attendant 
at the executive board meetings. 

MR, GOIDFL: True. Sut that doesn't mean 
that he knew of this, your tlonor. 

Tur count: Tt understand. 


MR, GOLDUL: They may hav.) «iscussed 4 


Lieherman-voir dire 
million things. 

THE COURT: JI understand that, but there are 
various issues as to which this may Le very relevant. 
Certainly I have to overrule your attempt to bar 
this material from the record because, as T pointed 
out, one of the issues the Securities -- the 
Commission has to deal with is the auestion of provin 
that a security was offered for sale and the means by 
which it offered, perhaps insofar as they bear on 
other aspects of communication, that is. 

Sc I ‘ave to say, also on its face, that 
ad invites the use of the telephone. 

There is a claim in here of violation of 
anti-fraud provisions of the Act, all of which goes 
to the basic proof they must offer to the Court to 


{ 


establish their basis premises. 


Questions such as you are concerned with; 
namely of relief against your client is something els 


effect one who was transmitting some of this high 


level voltage emanating to the public at large or 


whether Schvack was close enough to the powerhouse 


to be part of that. 


again. 
I mean, I have to consider whether your 
client was close enough to the power house to be in 
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So that some kind of protective insulation is 
required against future transgressions. IT don't 
know. That's another issue in the case. 

"''R, GOIDML: ‘tay T ask one of the questions 
then, your lionor, of this witness? And again may TI 
only point out that IT did not try to object to the 
introduction of this into evidence as it relates to 
any othex defendant other than my own two clients. 

THm COURT: TI am sure you are heing very 
selective in that regard. 

MR. GOIDEL: TI certainly am. 

I have one other question though, TI must ask 
with regard to this. 

VOIR DIRE EXAMIN- t LON 
BY MR, GOINEL (cont'd): 


Q Do you know whether these ads in terms of 


time appeared prior to or subsequent to this sale of any 


franchise by Mr. Kirsch? 

A Subsequent to. At least subsequent to Howard 
Beck coming into the business. I don’t know about the 
other persons. 

Q But you don't know whether Mr. Kirsch made 
any sale after this ad was in? 


A No, I do not know. 


Lieberman-volr dire Aa. 
THE COURT: Do you understand the erest ion? 
THE WITNFSS: Yes, your lioror. 
I do not know that for a fact. 
Q Now let's turn to Plaintiff's Exhibit 15. 


IT assume you now want to have these marked in evidence, your 


| 
| 
i 
| 
| 
| 
| 
Honor, or have the -- they marked for identification. | 
THF COURT: TIT il ai vou have completed your | 
attack «n 14 and 140? | 
MR, GOTDML: T have conpleted me attack, your 
Honor. 
THE COURT: riqht, so they are nee dn | 
evidence. | 
THE CLERK: All richt. So marked in evidence, 
14 and 14A, Plaintiff's Exhibits. 
(So marked.) 


THE COURT: All riaht. 


Oo Sir, let's take Exhibit 15. This apparently 


A That's correct.- 


Is that correct? 


Q 

A Yes. 
Q You mentioned a Mr. West ay being the << 
A 


Wes, without the t. 


Wess? 


| 
appeared in the Buffalo Fvening News? 


SESE NE CREO I STEIN PT CT 


Lieberman=voir dire 
A Wess, W-e-s-s. 
@] Mr. Wess, area coordinator I think was the 
designation you gave to him? 
A That's correct. 
Q Was he an independent distributor? 
Yes. 


Did he or did the corporation pay for that 


A I don't recall. 
Q You cannot say tor certain that the corpora- 
tion paid for it; is that correct? 
A That's correct. 
Q Do you know whether the corporation 
authorized the publication of this? 
A Yes, I do know that we did. 
Q Do you know whether any other named 
defendant did? 
A Not for a fact. 
MR. LERNER: Your Honor, the question is a 
little bit confusing. 
THE COURT: A corporation acts only through 
individuais. 
MR. GOIDEL; Obviously. 


T mean, Mr. Shevack, Mr. Kirsch, Mr. Padilla? 


Lieherman-voir dire | ae 


MR. LERNER: ‘Vet him ask him where -- 

Q Do you know whether they authorized its 
publication? 

THR COURT Well, it is cross-examination. 

He has a right to -- 

MR. LERNER: he is confusing the witness, 
though. I am confused. 

THE COURT: T understand the problem. 

MR. GOIDFRL: 1°11 withdraw it and T'll << 
this is actually a voir dire and I shouldn't be doing 
this and so I'll withdraw it, your Ilonor. 

Q You say the corporation did authorize this? 
A That's correct. 

MR. GOIDEL: I have no objection to its 
introduction. I'll save the rest for cross- 
examination. 

THF COURT: That is in evidence. All richt. 

THE CLERK: May I have it, please, 15 so T 
can mark it? Mr. Goidel? ‘ 

THE COURT: %5 that one different? Go akona, 


mark it. 


THE CLERK: Yes, your lonor. So marked 


Plaintiff's Exhibit 15 in evidence. 


(So marked.) 
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9) Again going through cur voir dire, sir, this 
is now Plaintiff's exhibit 16. ‘fhat's the Spanish lanquage 
article, The corporation paid fer this, sir? 
A No, we did not. 
Q The corporation authorize its nublication? 
Yes, we @id. 
Where and when? 
Approximately a week hefore its publication. 
When vas it published? 
A T cannot say for a fact when. 
Q But you know a week before that there was a 


meeting of something, of someone, of what? 


A A group of the Spanish distributors came into 


our office and spoke to the people in our fiele opera* ions 
and TI was present. 

QO Who else wa3 present? 

A T believe Steven Roth and Bruce Xatz,. 

0 Anyone else? 

A Not that I can recall. ae 

Q But the corporation, that is, the three of 
you authorized the publication of this? 

A That's correct. 


MR. LERNER: Objection. Whom are you 


referring to when you say "the three"? 


Lieberman-voir dire 


Steve Katz, Mr. Roth and yourself? 
Steve Roth, Bruce Katz and myself. 


Is that correct? The three of you authorized | 


That's correct. 
MR. GOIDEL: No objection. 


THE COURT: Is that particular one in Spanish 


acta tah lesa ae 


MR. GOIDEL: That's the Spanish publication, 
yes your Honor. 


THE COURT: Is it basically a translation of. 


what we have in English? | 
Did I hear you say that? : | 
MR. LERNER: Your Honor, that is the article 
which does not refer to the limitation to ‘lew York 
State residents. : 
THE COURT: No, but is it correct to consider 
it as a virtual translation of the other ads that 


appeared in the Daily News and some of the local 


| 
| 


papers? 
THE WITNESS: That's what we had understood 
it to be, your Honor. 


THE COURT: But you do not know that for 


Lieberman-voir dire 
THE WITNESS: I do not. 

Q Sir, Plaintiff's Exhibit 17 is a document 
that appeared in the Carnesie Currier? That is not an 
adverisement, is it? 

A No, it is not. 

THE CLERK: Plaintiff's Exhibit 16 marked in 
evidence. 

(So marked.) 
Q That was an article written by a reporter, is 


that correct? 


A That's correct. 


Q Did anyone authorize the publication of this 
document? 

A No. 

Q Did anybody ask the reporter to say what was 
said there? 

A No. 

Q Did anyone pay, that is, by anyone, I mean 
any of the defendants, pay to have this article written 
about Galaxy Foods, Inc.? 

A No. 

MR. GOIDEL: Your Honor, this would constitut 
hearsay, without authorization by the corporation or 


any of the parties defendant and I must object to its 


Lieberman-voir dire 


introduction. 


{ 
4 
1 
MR. LERNER: Your Honor, the witness has 
| 


testified that the article was kept by the corporation | 
and was used by the corporation at opportunity meetings. 
At least at opportunity meetings, through its 
distribution to potential investors? 

THE COURT: May I see it? 

MR. LERNER: Certainly. 

THE COURT: It says in this article or it 
gives something about yourself inside. ‘ere you 
interviewed by this reporter? 

THE WITNESS: No, I was not. 

THE COURT: Where did he get the information 
concerning you? 

THE WITNESS: Very possibly from the -~ from 
one of the company produced materials. 

THE COURT: Is it true of some of these 
others who were mentioned here, Avnd and Horowitz 
and Katz? 

THE WITNESS: The only material mic’t -- I 
can only speculate, but I believe it might have come 
from Chris Marinaccio because I know that he spent 


some time with this individual. 


= 


Lieberman - redirect 

THY COURT: Well, now, what is your authority 
in offering this, cir. Lerner? 

MR. LERNER: My autnority is that Mr. Lieberman 
and others -- other members of Galaxy, authorizea the 
use of that document at vpportunity Meetings, the use 


meaning its distribution to potential investors, and 


I believe in the course of the certain inaccurate 


stat.ments in there, it would go to our alleyation 


that fraud was committed by the company. 

Tig COURr: This particular exhibit, is chis 
what you would call a reprint? 

Tk WITWESS: Yes, your uonor. 

THE COURT: Do you remember how that cane into 
existence? 

THE, WITNUSS: well, that narticular one Galaxy 
Foods didn't reprint. 

The only ones that we reprinted were in red, 
and we did have it photostated, our art department 
had it photostated for use at Opportunity presentations 
prior to people hearing the program so they would 
get an idea of the basic concept of the service. 

TiiE COURT: When you say "red," you mean the 
paper was red? 


THE WITNESS: ‘she ink was red, your WOnor. 
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Tin COURT: out it was ddenticale 

hte WI Laks. Lt Was caactly tut game taidag. 

Tab COlalr:. 104 gay Luogy iutuorized it, .tiat’s 
your contention? 

WR, Bhswie: 2 veldeve we's testified to tiuat. 

fH COURT: Lor discrijution at Upgportunity 

nas? 

fue ALTUNUGS: Vn, yes, your .OMuOL. 

Vii COURT: cout ne bas testified, 1 believe, 
that the reference to Montreal is inaccurate. 

Tlic WITNLSS: (inat's correct. 

TUL COURT: as anytuiag done to strike that 

any reprints, to your KANO. Leuge? 

THe WETNESS: 40, your donor. 


Tu COURT: dT will accept it for what it is 
CLEA: Plaintiff's w.xnilit 17 now in evi- 


(So warked.) 

WR. LERJeR: Can 1 accept a stipulation from 
the parties that the wxiivit lu makes no reference to 
a limitation to ‘iew York state ressiiuieeas 


MR. GOIDrL: ie will stipulate thut if someone 


familiar with the spanis.: Language were to take tue 


eee nea Sela 


Lieverman - redirect 


w 


witness stand, they would testify that the wora 
“New York" or “Limitation” witn reyard to Wwew York 
does not appear in that article. 


MR, LERNER: ir. Padilla, ao you ayree witi 


that stipulation? 
MR, PADILLA: ies. 
REDIitnCT LAAMINATION 
BY MR. LERNER (Cont'd): 
) Referring you to Exnibit 17, briefly, Mr. Lieberman 
was this document discussea at an executive ooard meetiny 
prior to its uistribution at Opportunity Meetings? 
MR. GOIDEL: ‘vihich document, please? 
w kxhibit 17, the Canarsie Snopping susiness. 
A Yes, it was. 


W To the best of your recollection, do you know 


whether Mr. Kirsch was present at that mectiny? 


A Yes, I do know that Hir. Kirsch was not present 

Q liow do you know tiuat? 

A lie was already out of tne company when we de- 
cided to reproduce these to use at Opportunity Meetinys. 

Q Those were produccd after January ‘73? 

A That's correct. 

Q I'd like to ask you the same yuestion concerning 


the one on -- the Spanish one, was that one discussed at an 


4 Lieberman - redirect 
executive board meeting? 


A No, it was not. 


Q And Exhibit 15, tne one trom the vutfalo vaily | 


A I don't believe this was either. 

Q You previously testified -- do you recall your 
previous testimony in connection with Plaintiff's xhibit 7, 
that the executive board had discussions concerning that 
exhibit? 

A That's correct. 

0) Do you recall your previous testinony that 
Mr. Kirsch was present at those discussions? 

A "I do. 

MR. GOIDEL: Objection. That’s not waat his 


testimony is. If he wishes to ask hin a question -- 


MR. LERNER: May I read nis testimony, Mr. Goid 


MR. GOIDEL: Fine. 

MR. LERNER: Page 391. 

“Question: Was Plaintiff's Lxhivit 7 in the 
form that you are looking at it now given to the 
executive board for their approval? 

®Answer: jo. 

“Queszion: bid the executive board have any 


discussions concerning Plaintiff‘s Exhibit 72 


| 
| 
| 
| 


a 


oie = 
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“Answer: Yes. 
"“yuestion: Was mr. kirsch present at those 


discussions? 


"Answer: Yes. 
"Question: Please tell us what was discussed 


concerning Plaintiff's iExhibit 7. 


“Answer: The first yuestion you asked me 
was it presented in the form it was in now, it was 
presented handwritten or typed out, I'm not sure, but 
prior to it going into the newspaper." 
BY MR. LERNER: 
Q Do you recall those questions being asked of 


you and the answers given? 


nner nena ean seamen weenie enone nn mtn et 


A Yes. 


| 


Q Are they accurate? 

A They are, 

Q What was the function of the executive voard? 

A It was set up to establish policy for the corp- 
oration of Galaxy Foods. 

Q Did it also implement the ewikdow? 

A Yes, 


8) And is that in fact what the executive board 


MR. GOIDEL: Objection. that calls for a 


8 


ener eieneisepeomonepateacs sonora teenage naeinemenaetonnnnoceenaneesinintemaamaresceaneensamesarainenmanamomaineamennmeaemen ant ara ncencemay SANNA ANAT EIT 
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conclusion. 
burt, LURNLI«: ne Wodla wo, your woul, 
was on tue executive buardi., ne testitie. tu ass 
knowledge. 
BY MR, LERALR: 
a Did they set up policy anu implenent it? 
THz COURT: I'll overrule your objection, 
THE WITNESS: Yes, they aid, 

Q Was thereever a policy discussed anu approved 
by the Executive board that executive board members circulate 
amongst potential investors at Opportunity Meetings to assist 
in the closing of sales? 

A Yes. 


Q Did you at any tine observe Mr. Kirsch circu- 


lating at Opportunity Meetings amongst potentiel investors? 


A Yes. 

Q Did you ever observe Aim assist in the closing 
of sales? 

A Yes. 

Q During what period of tine? 

A I would say almost every time he was at a 
meeting prior to October, 1972, wnen he didn't have iis own 
guest. 


You mean at a time when he didn't nave his own 


Lieberman - redirect 
guests, prior to October "72? 

A That's right. 

Q Jne other thing crossec wy mind. to go off on 
a tangent for a second. 

Tne Sunday otep-Up meetinys. was it ca'so a4 
policy adopted by the executive board and approvec vy tne 
executive board that officers of the executive board be pre- 
sent at Sunday Step-Up meetings? 

A I think I've so testified. 

Q was it a practice, and did you in fact uo it, 
to bring pctential investors into the office otf the difterent 
personnel of the company? 

A That's right. They were told to go to their 
offices after the presentation so that various people wno 
might be considering buying franchises could speak to them. 

Q Do you specifically recall instances where you 
brought potential investors into tiie office of Mr. Kirsch? 


A Yes. 


What was the purpose for wiiich you brought tiem 


A So that Mr. Kirsch could explain any details 
about the program that the individual might be in doubt about 
and convince him to purchase a franchise. 


MR. LERNER: Your Honor, this shouldn’t take 
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too long. I'd like to show Mr. -- possibly we can do 


that goes to the question of jurisdiction once again, 


this in a lump. 
I have picked out several letters, corresponden¢e 
which were mailed out vy the company to franchise 


holders. 


MR, GOIDEL: Your wonor, way I wake the suygeo- 
tion that since I'm going to have to look over all 


of these documents, that I be given an opportunity 
during our rucess to look it over and then Mr. Lerner 
can once again approaci the witness witn them, 
we may save some time that way. 

UE COURT: All right. 

MR. LERNER: ‘then I'd only like to discuss one 


or two of these and I'll be done with my examination. 


(Continued on next page.) 


ses ny pxecscanicene seamen seamamasmmeranintim 
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Lieberman - redirect 
BY MR. LERNER: 
Q Just a couple of points I'd like to bring out, 

Mr. Lieberman. It was a stated policy that eight to ten thouv- 
sand, I believe, customers, retail customers, would eventually 
be distributed among the franchise holders. Is thet an accur- 
ate statement? 

That's correct. 

Did that ever occur? 

No, it did not. 


Q Sometime, I helieve towari the end of 1972, were 


| the franchise holders informed that they would have to wait 


; 
| 
| 
| 
| 
| 
| 
| 


until eight thousands customers were acquired by the company beb. 


‘fore they could earn commissions on sale of food? 


A Would you read: that back to me, I'm not sure. 


| 9 I will rephrase it. 
| Was it not stated to the franchise holders that 
unless eight thousand custoners were accumulated by the company 
[ne commissions could be earned on the sale of food to those 
\| customers? 

A To that I would answer yes. 

Q By the way, how were these eight to ten thousand 
customers that were going to he distributed amongst the franchige 


‘Wholders to be accurulated? 


MR. GOIDEL: 1 am goinc to object. This was take: 


Lieberman - redirect 
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up on direct examination three days ago. Now we are g 


ing into it again. 


I don't know that anybody has ever questioned itl, 


and I think this is improper redirect. 

MR. LERNER: If the Court will give me an Oppor- 
tunity, I think that the meaning of the question will 
become clear. 

THE COURT: Go ahead. 

MR. LERNER: I will try and b as trief as pos- 
sible. 

Could you answer the question? 

I*m sorry? 

How were the ten thousand going to be accurulated? 

THE COURT: Ten thousand? 

Q Eight to ten thousand were originally going to 
be distributed out amongst 
A By voluntary distributors. 

By voluntary 

Distributors acquiring themselves. 

And they were going to pool it with the company? 

That's correct. 

Q Was there ever a projection made by the company 
as to when individuals would begin earning commissions on thei 


franchises ~-- rather, commissions on the sale of food to cus- 
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Was there ever a discussion at the Executive 
Board meeting when the company anticipated your reaching the 
eight thousand figure mark? 
A Yes. 
Q When was that? 


A We figured about five months after the pilot 


Pee 


on 


program started. 
Q The pilot program began in November, is that 
correct? 
A That's correct. 
And five months later would be what, March? 


Well, December, January, February, February, 


Around April? 
That's correct. 

Q- By the end of 1972, when Mr. Kirsch was still 
with the company, how many. customers had the company acquired? 
| ana try to be accurate in your answer, as accurate as possible} 
A I believe 2500 would be a fair statement. 

Q Wouldn't it be more like a thousand? | 


MR. GOIDEL: Objection, that's argumentative. 


MR. LERNER: I will try and refresh the witness’ 
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recollection, your Honor. 

THE COURT: GPoKian Yo Oo need refi 

He saic «: number. 

1a Avo you certain. i: was 

A No, I'm not certiin. 

9) To begin with, let me show you a docurent, 4 
memorandum -- I will mark it as an Exhibit -- which is ..ated 
December 18, 1972, to: All Yield Manager: and Distributors. 
From: Steven Roth, Vice President of tix Executive Mearu 

THE COURT: Wait a minute, | am confused. 
thought you were directing his attention to January of 

1972, 

. ‘ 
Mk. LERNER: ‘ihe end of the year, ‘72, he auesk 
tion was, ‘low many questions }.d bee: acquired. 
THE COURT: You meant Jinuaiy, '73, then? 
MR. LERNER: January '73-Necember '72, that's 

the area I am invelved in rigtt now. 

IMR CLERK: Pleintiff’s Uxhibit number 22 for 
identification, co marked. 


(So marked.) 


QO Mr. Lieberman, vere memorandums sent co distribu 


tors kept in the ordinary course of business? 
A Ve Be 


5. Do you recognize that memoreadun? 
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A Yes. 

Q And does that memorandum in part state that no 
commissions will be paid until eight thousand customer account 
are acqaired by Galaxy? 

A That's correct. 

MR. LERNER: I would like to move its admission. 
THE COURT: What is the date of that? 
MR. LERNER: December 18, '72. 
VOIR DIRE EXAMINATION 
BY MR, GOIDEL: 
Who authorized the distribution of this? 
If I can see it again? 
Sure (handing it to witness). 
Steven Roth. 


Did anybody authorize Steven Roth to authorize 


They did not. 

MR. LERNER: ~~ you have any objection? 

MR. GOIDEL: No. 

THE CLERK: So marked, Plaintiff's Exhibit numbe 
22 in evidence. 

(So marked.) 


i| BY MR. LERNER: 


Q Mr. Lieberman, was the policy not to pay commis- 
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sions vntil the company has eight thousand accounts a policy 
which was discussed at the Executive Board? 

MR. GOIDEL: Objection. That ha. already been 
testified to previously. 

THZ COURT: Let me hear that. 

(Question read.) 

MR. GOIDEL: It has already been testified to. 
We went into it with regard to Mr. Kirsch's presence 
and so forth, witi regard to that proposed meeting.- 

| MR. LERNER: I read the transcript. 

THE COURT: You say it is not in the Cee 

MR. LERNER: I couldn't find it. Not in this 
specific areas, your Honor. What harm will it do to 
go over it? 

MR. GOIDEL: That is the part where we even went 
into the question of veto. 

THE COURT: Well, if there are inconsistencies 
between early and prior testimony, you know what you ca 
do. 

MR. GOIDEL: Sure. 

TNE COURT: All right. Go ahead. 

Was the policy discussed at the Executive Board? 


Yes, it was. 


And this id December 18, was Mr. Kirsch still 


Lieberman - redirect 
with the company at that time? 
A Yes, he was. 
i Was Mr. Kirsch present at the Board meeting at 
which this was discussed, to the best of your knowledge? 
A He was. 
Q And this letter was mailed out to all Distributors 
and Field Managers? 
A Yes, I know it was. 
MR. LERNER: I would like to mark, and I will be 
just about finished, a second memorandum dated January 
23, 1973, addressed to All Distributors and Field Man- 
agers. 
THE CLERK: So marked, Plaintiff's Exhibit numbe 
23 for identificat/on. 
(So marked.) 
Q Do you recognize this document? 
A Yes, I recognize this document. 
Q Was it mailed out to those people indicated at 
the upper portion of the document, Field Managers and Distribu 
tors? 


I believe it was, yes. 


Q Mr. Lieberman, Goes this document refresh your 


recollection as to how many occounts, as of January 23, 1973, 


Galaxy had accumulated? 
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A No, it does not. 

Q All right, let me ask you this question, Mr. 
Lieberman: There is a venkat in this document to the follow- 
ing effect -- 3 

MR. GOIDEL: Objection. 
MR. LERNER: Excuse me. This is a tremendous 

learning process for me, your Honor. Thank you. I 

appreciate Mr. Goidel's objection. 

I would like to move this document into evidence. 
MR. GOIDEL: I have no objection. 

MR. PADILLA: No objection. 

THE CLERK: So marked in evidence, Plaintiff's 

Exhibit number 23. 


(So marked.) 
Looking at this document, are there any inaccur 


Yes. 
Would you state what the inaccuracy is? 
A “As you already know, the pilot program is in 
full operation, and fellow Distributors and Field Managers 
have established over 1400 accounts, and are growing every day.” 


(hat is not an inaccuracy, that is correct, I 


guess, so there are no inaccuracies. 


24 


Q 
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Does this letter, then, refresh your recollectio 


as to how many accounts Galaxy had on January 23, 1973? 


A 


Q 


A 


Q 


Yes, it Goes. 
How many? 
Over 1400. 


flow long had Galaxy been in operation when this 


memorandum was delivered? 


A 


You mean retail operation? 
In operation since its inception? 


Oh, I'm sorry. 


January 23, about a year and two months -- ‘our- 


Fifteen months, fourteen months would be conserv: 


That's correct. 


So in fourteen months Galaxy had acquired 1400 


customer accounts, is that true; yes or no? 


A 


A 


Q 


No. I said more than 1400 accounts. 

Over 1400 accounts? 

Over 1400. 

Whatever is stated here, over 1400, is that true 
Yes. 


The Executive Board projected that by March or 


25 || April, late March or April, an additional, let's say, 6,000 
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accounts would be accumulated by the company; is that correct? 


A That's correct. 


| 
| 
Q At the time of Galaxy's demise in August of 1973 
how many customers did it have in toto? 


A The last estimation we bad was fe@#Othousand, 


eight hundred. 


(continued on next paqe.) 
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REDIRECT EXAMINATION 
BY MR, LERNER (Cont"d) : 

Q Four thousand eight hundred? 

A Yes. 

MR. LERNER: Your iionor, unless I can't read 

my handwriting, I think -- I think that I'm through. 

Thank you. Thank you for your indulgence, by the way, 

as well. 
RECROSS-EXAMINATION 
BY MR. GOIDEL: 

9 Sir, Mr. Lerner on his redirect examination 
just now read you part of page 391 of your original testimony 
more particularly, the following question. 

"was Plaintiff's Exhivit 7 in the form you are 
looking at it now given to the executive board for their 
approval?” 

And you ranswer was, "No." 
bo you recall giving that testimony originally? 
That's correct. 

Q Yet today, sir, you said it was shown to the 

executive board for its approval? 


A The content waz shown. 
j 


Q which is accurate, sir? | 


A The fact that it was not shown in that form 


Lieberman - tecross 
the executive board. 

What was shown to the 

I believe -~- 

MR. LERNER: Objection, your honor. > read 
his testimony. It was the typewritten format of the 
article. 

Mi. GOIDEL: Your Wonor, let him 
frankly am very confused. 


NE COURT: Well, at 322, take a 100% 


Line 7 and following. 


MR. GOIDEL: I'm sorry, sir, what lines? 
What was discussed? 
BY MR. GOIDEL: : 

Q Well, do I understand then, Sir, at is 
it was presented in a form other than as it appeared speci- 
fically in the newspaper? 

A No, it was not the newspaper article. 

Q It was not the newspaper articie but tune con~ 
tents that was to go into the newspaper article that was 
discussed? 

A That's correct. 

Q What day was this discussion had? 

MR. LERNER: iie's testified he does not pecaks.l 


He's testified. 


Liebernuan - réecross 64) 


MR, GUluku: ‘ais is cross-uxamination. i 
have a right to yo into tuis .itucss's Credibility, 
Mate GiRibn: ue ius reason. «e's alrcady aske 
the question and 1 suppose -- 
MR. GOIvLn: ou ressurectesu it tis rorning. 
BR. LERVEK:; i Suppose the proper ovjcction 
would be harassing tu Witness. 
Tal COURT: well, I can't say it is harassment. 
You did ge into tic suvject ayain anc 1 am not alto- 
gether sure what tir. Goidel has ia ising, vut 1 tuink 
he has tne right to at least clarify anything that 
may be left less clear as a result. 
Mii. LERNER: I'll withcraw the objection, 
BY MR. GOLUDLL: 

Q vir, what date was this meeting? 

A i cannot recall. 

Go . Name for me all persons present at this meeting 
when this was specifically ciscusseu? ‘Thut is, at tae tine 
that it was specifically ciscussed, 

A <I know I was there. Charles uorowitz was 


there. Ralph Avni was there. «vruce datz was tuere, ‘suey I 


know definitely. The rest I cannot -- during the ciscussion, 


John Celano was there. Franz wuack .as tnere, Von sirsch 


was there. 
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During the whole discussion? 
Yes. During the whole discus ion, 
Concerning this ad? 
That's correct. : 

Q We are not talking about their being present 
at the meeting at which many things were discussed, one 
of which items night have been this. 

You are saying that Mr. Kirsch was physically 
present when the ad was being discussed? 
During the discussion, onatts correct. 
During the discussion about the ad? 
That's correct. 
Is that correct? 
That's correct. 
What did Mr. Kirsch say? 
I cannot recall exactly what he said. 


Give me the substance of what he said. 


>, © FPF Oo FF OF UUM 


Mr. Katz was also introducing a new rule and regulation. 
Remember, I testified that Rule 21 came into effect at the 
same time. Mr. Kats was martes it clear, if Mr. Kirscn was 
speaking, he was asking questions, that's correct. He was 
asking questions about what the eftects might have of the 
rule and regulation. 


| 
| 
| 
Well, he did more listening than calking 2 | 


Lieberman - recross 
The effect that Rule 21 might have? 


That's correct. It was all tied toyether in 


one big discussion. 


Q Fine, sir. i askedyou, on Thursday,if you would | 


bring the shareholders’ ayreement to Court. 
BS es That's correct. 
Q And you showed me this morning what purports 
be an agreement dated the 24th day of August, 1971, between 
Rosenthal and Mr. Avni. 

That's correct. 
is that correct? 
Yes, 

Q 7 show you this, sir. Is. that.a $copy.or a 
duplicate original of an aqyreement executed by the three 
principals of Galaxy Foods, Inc. 

A That's exactly what it is. 

Q And you recognize the signatures of each cf 
the parties on the last page, sir? 


A 1. do. 


And do you recognize them to be your signature 
and Mr. Avni's signature and Mr. Rosenthal’s signature? 


A ide. 


And is this the only shareholders’ agreement 


entered into between you, Mr. Avni and Mr. Rosenthal? 


neem ingots 
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Lieberman - recross 
That's correct. 
MR. GOIDEL: I offer this in evidence, 
MR. LERNER: I have no objection. 
THE CLERK: Defendant ixhibit O in Evidence. 
(So marked.) 
Q Sir, are you familiar with the terms of 
agreement? 
A It's been quite a while since I've seen 
but I was familiar when I signed them. 
Q Now, sir, there is a paragraph 6. Paragrapn 


reads as follows: 


] 
i 
| 
| 


"Each of the parties agrees to elect each other! 
to the board of directors of the corporation. At no 
time shall the number of directors eceed three members 
Two directors shall constitute a quorum, all action | 
by the board of directors shali require the unanimous 
vote of the quorum," 

Do you recall that paragraph? 


A That's correct. 


Q We also have, sir, the by-laws of the corpora- | 
H 


tion contained in Defendants' Exhibit J. I show this to you 
again, 


Sir, was the snareholders' agreement now marked 


as Defendants’ Exhibit O ever modified or amended in writing? 
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Not to my knowledge, it was not. 


Q were the by-laws of the corporation as con- 
tained in Exhibit J ever amended or modified in writing? 

A Not the by-laws, no. 

Q How about orally? 

A NO. 

Q Sir, did you ever seek counsel as relates to 
the method of operating the coproration, that is, inquire 


as to the obligations, the guts and the functions of the 


board of dixectors? 


Not specifically that I can remember. 


Did you see advice of counsel as relates to “ 
| 


(Continued on next page.) 
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Q Sir, did anybody ever tell you that the board 
of directors may not delegate their authority to another 
board or another group of individuais? Did anybody ever 
tell -- 

LERNER: Cbjection. Calls for a hearsay. 
you ever make such an inuiry? 

COURT: Well, he -- all right. First ask 
you ever -- 

Q you ever make an inquiry of anyone as 
relates to the ability of a board of directors to delegate 


its authority? 


A No, I don't recall ever making such an inquiry. | 


Q Did the board of directors ever delegate its 
authority? 
A 
MR. LERNER: That may call for a legal con- 
clusion, your Honor. 
THE COURT: In a way. 
MR. LERNER: There is testimony as to what the 
executive board did and whether he knows whether that 
was inherent power of the board of directors prior to it 
being -- prior to the executive board exercising what it 
did -- might be a legal conclusion. 


MR. GOIDEL: It is the -- 


